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he six essays of this symposium address differ-
ent aspects of the meaning and legacy of the
‘Magna Carta—"the Great Charter” in Latin,
Although social scientfsts and legal scholars rou-
tinely describe the Magna Carta as founda-
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tional for concepts of justice and lbesty, the charter itself is

rarely assigned in political science classes or scrutinized by
political theorists. The aim of the symposium is twofold: first,
to affirm the document's historical xootedness and intellec-
tual richness, and, second, to explore the ways in which the
Magna Carta’s text and reputation have informed the devel-

" opruent of common lnw and modern politics. The Magna Carta -

was the product of times very different from our own, yet it
“continues to be cited by jurists and humau rights activists
around tlie globe. This symposium makes the case for why
political scientists shonld take antinterest in the Magna Garta,
not just as a cultural icon, but as a durable political text.

The Magna Carta set out the terms of a de facto constitu-

tional settlement between the crown, the country’s most pow-
erful famities, and the community asa whole. Whileit affirmed
numerons social distinctions, it nevertheless assumed a rough
legal parity among those people designated as free nten. Rather
than proposing & wholesale overhaul of England’s political
and legal institutions, the Magna Carta honored the country’s
“aucient liberties and free customs.” In cominon with other
" medieval charters, "Magna Carta took the formofalegal letter,
récording agreements which the parties had already made ver-

bally” (Breay 2002, 34). Its terms were negotiated betweenbar-~ -

ohs, chutch leaders, and King John in the winter and spring of
1215, following the devastating Englishmilitary defeatin Prance

the year before and the growing unpopularity of the monarch's-

policies (and sheriffs) athome, By June of that year, “a party of
‘barons dressed in full armor had arrived tomeet theking’s rep-
- ‘resentatives at Runnymede, a meadow by the River Thames

" between the baron’s camp at Staines and the royal castle at-

Windsor. The detailed negotiations held thereled toan “agree-
- hent involving inany concessions by the king” (Breay 2002, 25}.
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The original charter, stamped with the king's great seal on
June 15, 1215, contaihs 63.axticles, the bulk of which.are con-
cerned with taxation, criminal justice, public administration,
and royal abuses offeudal customs. Several clauses address the
status and prerogatives of specific groups such as widows, land-
holders, Jeivs, Welshmen, juveniles, town-diwellers, the Church,
and foreign merchants. Others focus on the proper conduct of
constables, sheriffs, and bailiffs, The document’s most strikihg
aspect is its bold assertion of baronial privilege. In effect, it
describes the role of the upper nobility as a kind of safeguard
against che irespongible or tyrannical use of monarchial power.
The relationship between the language of the document and
existing Jaws and practices of the time is complex, however, As
the historlan J. C. Holt has written, “Sometimes Magna Carta
stated the law. Sometimes it stated what its supporters hoped
would become law, Sometimes it stated what they pretended
was law” (Holt 1992, 300), - ' ‘

. “Strictly speaking, the original chacter was only valid fora
few weeks. As soon as he was in a position to do so, King John
renounced the dociment, and his ally Pope Innocent I11 help-,
fully refeased the king from his oath on the grounds that it
was given under duress (“as unlawful and unjust as it is base
and shanteful”; Breay 2002, 40). Far froni establishing a last-
ing: peace, thenegotiations at Runnymede represented "a panse
and a source of fresh contention” (Holt 1992, 345). By late
1215, “King John was preparing to march against the barons,
and the barons themselves were preparing to invite Louis, son -
of the French king Philip Augustus, to cross to Londonand to
claint the throne of Engiand as their nominated successor to
King John. There foflowed a year of civil war, fought out across
most parts of England” {Vincent 2007, 1g). The conflict came
to a hatt with the sudden death of King John in late 1216. His
only heir was his nine-year-old son, the future. Henvy 111

-In the interests of easing tenslons betiveen the érown and
the rebel nobles,and ro “advertise the desire of the new royal
regime to rule differently from King John ... the ghardians of
Henry l1[now revived the Great Charter of June 1215, relssuing
itat Bristol if November 1216, notnow asan assaultupon royal
privilege but as a manifesto of future good govemment by the
. King” {(Vincent 2007, 19}. The Magna Carta was modified onee

again in 1217, when the articles relating to feirdal rights and
the royal forests were taken out and expanded into a separate

Charter of the Forest (see Linebaugh 2008 and Hindley 1990,
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chapter §everi), In 1225, the court of King Henry I prepaved
yet another version of the document, which theking stamped
- with his seal “inrettrn for.a grant of taxation from his subjects

2007,15). Within a few decades, it became “virtyally inconceiv-
able that Henry Il or his succesgors could in any way seek to
annul Magna Carta” (Vincent 2007, 20). The 1225 version was
transcribed onto Bngland’s first statute roll at the end of the
thirteenth century, under the aegis of Henry's formidable heiz,
Bdward1 (see Carpenter 2003 and Morris 2009.) By the middle
ofthe followingcentury, officersof the state werelegally required
to pledgeto observe the terms of the charter. Thregofits clauses
yemain statutory law in England and Wales. )
The Magna Carta was the product of months of difficult

Much of the text is concerned with gricvances that had heen

_ simmering for yeass. As Holt writds, the "Charter and its asso-
ciated documents are complex records which bear the imprint

- of nearly three years of political risis and protracted, discon-
tinuous negotidtion. They cannot be properly undexstood apart
fedm this crisis” (Holt 1992; 188). Rather than setting forth
universal principles, the document affirms the value of cus-
tomary practices that, taken as a group, place strict limits on

" wider institational matrix, Magna Carta-draws on centurles

of legal and political discourse concerning the dutles of and

" yelationship among various feudal constituencies, such as the

landed nobility, clergy, merchants, foreigners, and the mona-

© chy, At the same time, as Holt emphasizes, its specific formu-

" lations and emphases reflect the crisis of legitimization that
_ -engulfed the crown in the early, thirteenth centuiry.

In general, the document is careful not to stray too far from
established norms, Its most audacious component addresses
baronial prerogatives rather than popular liberties. In Article
63, the barons arrogate the right to “choose any twenty-five
batons of the realm they will, who with all their might are to
observe, majntain and cause tobe observed the peace and lib-
erties which we have granted and confirmed to them by this
ottr present chatter.” IF the “liberties” that were “eranted and
confirmed” by the charter wereVoffended,” the barons reserved
the authorlty to seize the king's “castles, lands, and posses-
sions, and in such other ways as they can «co-tintil, in their
judginent, amends have been made.” The “baronsalready had

so through the formal process of defiance and renunciation of
fealty, The Chazter now allowed them to-distrain [ie,, seize
the property of ] the king by acts which were warlike, and yet
still remain the king's men and retain title to land and liber-
ties” (Holt 1992, 343), Article 61 expresses the leadership crisis
of the peciod most acutely, It was excised from all subsequent
editions in the interests of establishing peace. :

A key source for the Great Charter's overall forntat and
tone was the Coronation Charter of 1100, which Henry [ issued
on his ascension to the throne. In this epochal document,
sometimes referred to as the Gharter of Liberties, the king
pledged to “take away the bad customs by which the king-
“dom of Bngland was unjustly oppressed.” Like Magna Carta,
Henry T's charter opens by affirming the independence and
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sufficient to pay for war in both France and England” (Vincent

negotiations and was drafted in a climate of near civil war, .

the autonomy of the crown, In locating the, monarchy in a_-

the capaclty to levy wat against the king and had alteady done
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church of God free”), and then concedes a varicty-of privi-

leges to noble families, including the right of barons’ widows -

to choose whether and whom to marry, By Jmplication, it
embedded the crown In 2 legal framework that promised to
promote the common good, The legal scholar Tom Bingham
has described it as a “sort 6f non-election manitesto [that]
prowised relief fronr the evil custom and oppressive-taxation
of the previous reign, but also forbade the imposition of exces-
sive penalties and required that penalties should fit the crime”
(Bingham 2010, 14). .
Both documents insisted that the monarchy conform toa

subtly configured, multilayered enviromment, Furthermore, .-
‘both drkw on norms and coneepts—most important, that free

men enjoy cercain customary rights and privileges—that found
their expression in dozens of legal edicts and treatises con-
posed from the seventh century cnwards, Indeed, nearly 150
edicts and treatises were issued between the post-Roman era
and the carly thirteenth century in Bngland. The earliest of

" these documents was drafted by Xing Aethelbeit of Kent and
his advisors in approximately 602 AD. Aethelbert’s laws, as

well as those of other Saxon and Norman monarchs, are pre-
sexved in a twelfth-century legal codex, the Textus Roffensis, a
rematkable yet little-known repository of early English law.

(A'major intérnational conference on the Textus Roffensiswill -

be held at the University of Kent on July 25-27, 2010.%) Ifthe
Magna Carta is constitutive of the Anglo-American legal
tradition—and, after all, nearly a thousand federal and state
courts in the United States have clted the Magna Cartd in

formal decisions, and, in the half-century between 1640 and -

1990, the Supreme Court cited the text in over 6o cases (Bing-

kam 2010, 13)—It 15 at the same time indebted to Roman, Saxon,

Norman, and Church {canon) laws, customs, and practices.

The Great Charter was originally written in Latin on papy-
rus. Despite its iconic status, the Magna Carta does not achieve
the coherence of an eighteenth-century constitution or

nineteenth-century legal code, nor 1s It a work of political .

philosophy. Its declaratory prose presurhably met the practi-
cal needs of its noble-born petitioners. At the same tine,

" much of its language has an incautious, open-ended quality

that has clearly facilitated revisionist and ever mote expan-

sive reinterpretations. As more than one scholar has noted,

the docuiment has proved highly adaptable: “The class and
political interests involved in each stage of the Charter's his-
tory are one aspect of it; the principles it asserted, implied or
assumed are another. Approached as political theory[] it
sought to establish the riglits of subjects against authority
and maintained the principle that authority was subject to
law” (Holt 1992, 18~19) .

A thicket of pledges, stipulations, and restrictions can be
found in the ariginal charter’s 63 articles. As noted previously,

a fair number of these stipulations are concerned with the. ...
statuus and treatment of various collectivities aud corporate

bodies, inciuding the Church, the city of London, foreign mer-
chants, and Welshmeni3 3

+ “The English church shall be free, and shall have its rights
undiminished and its libexties unirpaired ... which we

.-

autonomy of the Church (“in the first place make the holy".
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 shall observe and wish our heirs to observe in good faith
in perpetuity” (Article 1)
“The city of London is to have all its ancient liberties
and free customs both by land and water. Furthermore,

" we will and grant that all other cities, boroughs, towns .
and potts shall have all their liberties and free customs”

[Axticle 13) ‘
» “All merchants are to be safe and secure in leavmg and
entering Bngland, andin st'lymgand traveling inBngland,
both by land and by water” (Article 41)
“If we have disseised {dispossessed] or depnved Welsh-

* men of lands, liberties or other thmgs without lawful.

judgment of thelr peers, in TRngland or in Wales, they are
to he retumed to thert at once” (#Article 56)

Some take up aspects of (aristocra_tic) family lav:

“If any of ot garls or barons, or others holding of us in
chief by knight service shall die, and at his death his heir
be of full age ... he shall have his. inheritance on pay-
ment of the anclent relief ... if, however, the heir of any
such person has been under age and in wardship, when
he comes of age he shall have his inheritance without
relief or fine” (Artictes2 and 3)
Legal guardians "shall not take from the land more than
the reasonable revenues, customary dues and sexvices.
“and he shall restore to the heir when he comes of age
{Articles 4 and 5)
“No widow shall be compelled to mairy so long as she
wishes to live without a husband” (Aytlclc 8)

Several sections are concerned with the movement of people

and goods-along rivers and Waterways:

+ “No vill [village] or man shall be forced to build bndgeq

at river banks, except those who ought to do so by cus-

tom and Tavy” (Article 23) - :

“Henceforth all fish-weirs {fish traps] shall be com-

pletely removed fram the Thames and the Medway and
throughout all of Bngland, except ¢ an the sea coast” (Acti-

cle33)

A plurality of clanses focus on the administration of justice:

+ “A free man shall not be amerced [subject to arbitrary
penglty] forany trivial offense . and for a serious offense
he shall be amerced according to its gravity" (Article 20)
“No constable or any other of our bailiffs shall take any
man’s com ... unless he pays.cash for them” (Article 28)
“No sheriff or bailiff of ours or anyone else is to take
horses or carts of any free man for carting without his
agreement” (Article 30

“No balliff shall put aunyone on trial by his own unsup-

-

ported allegation without bringing credible witnesses to

the charge” (Article 38)
“Tg no-onic will we sell, to no one will we deny or dehy
justice or nght" (Article 40}
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. No section is more practical in its application than Axticle 35,
. which specifies: “Let there be one measure of wine through-
. out obr kingdom and one measure of ale and one measure of

~ hold all the aforesaid liberties, rights and concessions well
"+ and peacefully, freely and quietly, ful]y and coniple tely for them

. lawed or exiled or in any way ruined, nor will we go or send

- bers of the community, ruinerous clauses left the beneﬁc:a—

. sequently revived in the Tudor and Stuart eras. The writings

“1634) and Sir William Blackstone (1723-1780), powerfully - |
shaped how the framers of the U.S. Constitution, among oth- -

“14id claim to the document, In the mid-nineteenth century, the
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“We will not make justices, constables, shexiffs or bailiffs

. whodonotknow thelaw of the Iand and mean toobserve
it well” {Article 46)

- “All fines which were made byus fl.e., the King] un}ustly
and contrary to the law of the land ... shall be com-
pletely remitted” (Article 55)

-

corn.” Marny of the decument’s stipulatiohs Bave a similarly
pragmatic feel. Yet the Magna Cartd ends on 2 lofty, almost ~
transcendental niote: “The men in our-realn shall have and

and their heirs of us and our heirs in all things and piaces
forever” (Article 63).

The document’s best-known passage is probably Attic]e' e

39, which is concerned with what we now know ds due process
and habeas corpus. Its framers did not intend for its promises
to apply beyond the ranks of a fraction of the population, of .
course. Only subsequent: developments make it possible for
us to read Article 39 as an assertion of nniversal human rights:
“No freeman shall be taken or imprisoned or disseised or out-

agafnst him, except by the lawful judgment of his peers or by
the law of the land.” That said, numerous clauses afe vague or
silent on the question of to whom the document’s protections
applied. Although some articles only applied to titled mem-

rles of significant rights unnamed,

Although the incorporation of the Magna Carta into stat-
utory law at the end of the century was by no means a fore-
gone conclusion, English monarchs after King Johsi reconciled
themsetves to the idea of workmg within its framework as
fong as any excessive expressions of baronial power were

removed. The Magna Carta seeins to have been onily occasion- .
ally invoked during the following two centuries but was sub-

of two prominent legal scholaxs, Sir Bdward Coke (1552~

exs, understood the charter. Tn particular, these writers helped
reframe the Magna Carta as a cornerstone of individual prop-
exty tights, rather than as a medieval text concerned with cor-
porate and sectional i interests (see Boyer 2003 and Prest 2008).
‘At different times, both left- and right-leaning groupshave

Chartist movement in England embraced the Magna Carta as
the “patladinm of aur liberties” (Brand 1927, 793)- By the mid-
dleofthe twentieth century, “thecultural developmentoi’Magna :
Carta led to its reification: it ceased to be an active constitu-
tional force and became a synmibol characterized by ambiguiity,
mystery, and nonsense. .. it became an ido] of the niling class”
(.inebaugh2008,192). 'l‘he COTLeMpPOrary waron terror and,in
particular, the extraordinary claims made on behalf 6f execn-
tive power by Bush administration lawyers, hasbroughtthedoe-

uméntintorenewed focusfor mauyiegﬂ thinkers. The nodern
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specialist literature is substantial, of caurse, with J. C. Holt's
three books (1972, 1985, 1992) being especially admired by Is-
torians and legal scholars. Additional secondary sources
include Clanchy (1998}, Daniell {2003), Helmholz (1999); How-
ard (1997), Pallister (1972), and Prestwich (1990).
Thearticles in this symposium tackle a xange of compelling
themea from the docurnent’s intellectual roots toits impact on
contemporaryjurisprudence. Tn hisopéning piece on the Magna
Cartaand the status of the Church, Cary Nederman revisits the
docusnent's first clause to address the longstanding question
of “whether thecharter represents a principled defense of human
liberty orinstead reflects a pragmatic staterent of baronial lib:
erties” (457). Elizabeth' F. Cohen’s contribution explores the
implications of the language of the Magna Carta for modetn
concepts of sovereignty, territory, and citizenship, She ﬁnds that

“aws based on dates and temporal durations” create “sover-

eign boundaries as powerful as territorial bcrders or blood-
lintes" (463},

The legal historian Bruce O'Brien recovers a “massive col
leetion of older and near contemporary English Jaws,” the Leges
Anglorum, that was compiled shortly before the Magna Carta
was set down on paper. As O'Brien notes, the collection

" includes “long intecpolations and spurious codes that enunci-
ated many of the principles that guided the baronial opposi-
tion to ngjohn" (467)-His article helps show how the Magha

Carta is a part of a larger “legal literature of complaint” that *

stands “at the center of the development of English constitu.
_ tional thought” (472).

Justit Wert explores the relationship of the Magna Carta
to modem legal philosophy, with an emphasts on how “sub-
stantive readings of Magna Cata's Jegem terra” by English
and American scholars have fleshed out the document’s lib-
ertarfan potential (475). While Wert recognizes-that the Magna
Carta has been the subject of jutense historical revisionism,

* he nevertheless suggests that “our acceptance of less than
-accurate histories is, at the very least, testament to our nor-

mative preferencc for more capacwus notions of personal -

rights” {477).

Justin Dyer writes about the ways in which the ideas con-

talned in the Magna Carta were incorporated into legal and
_political debates over slavery in the eighteenthand nineteenth

centuries. Did “the protections aind privileges associated witl:

Magna Carta” inhere in “Englishmen qua Englishmen” or did
the document establish “natural rights owéd by virtue of acom-

mon humanity” {479)? Couldits provisions be more plausibly”

interpreted as applymg to slaves or to the southern states? “In
our own day,” Dyer points out, “the task of reinterpreting the
meaning and legacy of the Magna Carta continues as we bal-
ance the demands of national security with the claims of indi-
vidual liberty” (482).

Security and freedom are the subject of the symposmms }
final contribuation, Robert Pallitto’s piece on the Magna Carta,

and recent 17.5. Supreme Court rulings on detainee rights and

the var on terror. Although justices have made a point of refer-

ring to the Magna Carta since the country’s inception, Pallitto

rightly notes that “strong claims of executive power” under .
- recent administrations have underscored the salience of “the -

histoty of the writ of habeas corpus” (483).
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The inspiration for this symposmm was sparked not only

by these important recent Supreme Court cases, but also by -
-the publication of Peter Linebaugh's The Magna Carta Mani-

festo (2008}, Linebaugh's text has an aphoristic, polemlcally
tharged quality that many political scientists may find discon-
cexting, It is nevertheless a powerful read, The book's chief

 virtue is its recovery of the land question. Fierce disputes over

royal forests, the role of the sheriffs, and access to common
lands sat af the core of the great charter. Rather than-exchu-
sively focusing on Article 39 and questions of due process and
the ights of the accused, Linebaughi shifts our attention to
passages and themes that have been lavgely overlooked inthe

" secondary literature;

Chapter 47 said, “All forests that have bee n made forest in our
time shall be imnediately disafforested; and so be it done with
riverbanks that have been made preserves by us in our time,” To
disafforest meant to renove from royal iuri;;diction; it did not
mean to clear-cut timber or destroy the trees, Chapter 48 said,
“A)} the evil customs connected with forestsand warrens, forest-
ers and warreners, sheriffs and their officials, riverbanks and
their wardens shalt imnsediately be inquired into in each coun-
try by twelve sworn knights of the same county who are to be
chosen by good men of the same county and within E'orty days of
the completion of the inguiry shall be utterly abolished by them
so as rever to be restored.” It refers to the common rights of the
forest. The physical forest was woodlands; the legal forest was a
royal domain under forest law where the king kept deer.

I noticed at-all as part of Magna Carta, chapters 47 and 48 .
are often discarded as feudat relics, Yet If we see weodlands asa
hydrocarbon energy teserve, we may be willing to give the sub-
ject more than a condescending dismissal. We need to adopt a
“subsistence perspective” “In an age when the primeval Instinct
of foraging was neater to the surface than it is today,” wrote -
Marc Bloch, the great scholar of the Middle Ages, “the forest
had greater riches to offer than we perhaps appreciate. People

“ naturally went there foy woad, a faf greater necessity of life than
in this age of o), petrol, and metal; wood was used for heating
and lighting (in torches), for building material (roof slats, castle

. palisades}, for footwedr (sabots), for plough hundles and varions
other implements, and faggots for stengthening roadways.”
Usually the sofl belonged to the lord while grazing belonged to
the commoners, and the trees wo zither—timber for.the lord, and
wood to commassers. Whaole towns were timber-framed: the
strut and beam of cottages, the curved wooden tafters, the oak
benches of worship. Then wheels, handles, bowls, tables, stools,
spoons, toys, and other implements were aEl made of wood

. Wood was the source of ensrgy. : )

The growth of state power, the ability to make war, and com-

plaints agatnst the monarcly arose from its pawer to afforest, or

" place underroyal law. An authority writes that cthe principal grtev-
ances behind Magna Cana.weretwé,"themalprgcticés ofthesher-
1fFand the extent of the forest” (Liniebaugh 2008, 31-34).

Scholars continue to debate the meaning of the Magna Carta.
1ts legacy is far from resolved, The aim of this symposium is to

invitementhers of our disclplirie to reconnect with ongoingcon-

versations regarding the Magna Carta, early English law, and
the deep sources of lawand politicsin the Anglophone world. u
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- NOTES
1, A camplete translation of Henry I's Coronation Chatter mazy be found at
hitpshvwwfardham.edufhalsallfsourcesheoronation himl.

3. The canference bmilds on the efforts 6f the Eacly English Lave profect -
(v history.acuk/eel), end thescholarship ang teaching of the Oxford his-
torfan Pamx Wormald (see, for exaraple, The First Code ofl?n’gbsh Law
(2005] and The Mokiig of Knglish Law: King Alfted to the Tweifth Century
[1999] }. See aiso Bartlett (2002), Savryer (1998}, and Van Gaensgem {1938).

3. Justas there are several iterations of Magna Carta, there are Innumerable
ranslations, Here © have used Holt's literel translation of the 1215 Lann
text, See Holt 1992, 54873, .
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=4 cholars generally, agree that the Magna Carta of
! 1235 was a watershed in Western (and, mdre spe-
cifically, English) legal and political history and

.../ thereis little copsensus concerning the nature and
significarice of the Magna Carta’s achievement, One central
wnresolved issue centexs on whether the charter represents a
principled defense of human liberty or ins tead reflects a prag-
matic-statement of baroniat libesties. The dispute over this
questionis nontrivial and reflects much more than a matter aof
language. If one subscribes to the former belief, which received

" its classic articulation in the seventeenth century (Turner 2003,

145-82) and retains poweriul resonance today (Linebaugh
2008), then the Magna Carta deserves to be accorded 2 foun-
 dational role in the inteliectual and political history of the
liberal-dentocratic constitutional tradition, in whick the rule
of law is deemed the basis for the protection of individual
freedom. If, however, one adopts the viewpoint of “the mod-
ern historian” that the charter “is a statement of [specific]
libertics rather than an assertion of [gencral] liberty,” then
the document should be read narrowly as an Juteresting arti-

fact stipulating elite “privileges” that were “devised mainly in.

the interests of the aristocracy” (Holt 1965, 4). In other words,
cither the Magna Carta reflects decper philosophical doc-
trines and comritments that enjoy purchase beyond their spe-
¢ific time and-place, or it represents an expression of the

immediate demands and grievances of a specific class dis-

pleased with the conduct of Xing John’s govermmtent.

Both interpretations of the Magna Carta are supported by

reasonable arguments. A primary authov of the charter seems
to have been Stephen Langton, the Archbishop of Canter-
bury, who served as mediator between the king and the bar-
ons at Runnymede and whose Paris education bespoke a deeply
"learned man (see Powicke 1928 and Baldwin 2008). Fryde
tecently attempted to trace how Langton's knowledge of theo-
retical precepts, particularly the distinction between law-
abiding kingship and lawless tyranny, shaped the premises
embedded in the Magna Carta (Fryde 2001, 100-11). Bven Holt,
perhaps the most Influential advocate of the “modern” histor-
ical reading, avers thdt the “Magna Carta was intimately con-
. nected ... with developing political theories of the twelfth
centuey” (Holt 1965, 20; see also Holt 1985, 203-16). On the
“other hand, the circimstances of the charter's composition

dok10.10‘17!810490965106005’]0

5o %} thought. Beyond this simple staterent, however,

and proclamation have by now been so scrupulously studied
thit it is difficult to resist the conclusion that it was the prod-

uct of a particular historical situation” (Jones 1971, 209} rather .

than.a principled assertion of fundamental [aw and human
freedom, Indeed, detaited analyss of thie identities and affili-
ations of the members of the baronial party that pursued the

" settlement achieved in the Magna Carta has yielded a cleat

picture 6fhow the document embodies a quite specific agenda
{Holt 1961). Mozeover, it has been pointed out that the con-

 ceptof “liberties” expressly employed by the charter still relies

upon the customary feudal idea that privileges are personal
(varying according to class and individual), are conferred by a
superior, and may thus be removed by a superior for Just cause

" {Turner 2009, 187}, Hernce, no blanket or universal statement

of civic ot inherent rights ona rodern scale can be atiributed
tothe Magna Cartawith any historieal plausibility (Holt 1972,
149-58), Rather, the grant of liberties in the charter should be
understood entirely In terms of a concession to a small cadre

of nobles with certain privileges who were ordinarily immure-

from direct oversight by the king, In this sense, thé Bnglish
magnateswere ceded the freedom touse their feudal rights as
they saw fit, ;

But this is not the only way in which the language of lib-
erty is employed in the Magna Carta. In both the first and the:
final articles of the charter—and at several places in between—
the text refers to another sort of liberty: the Jiberty of the
Church, Indeed, Article 1 begins with King John's declaration
that he has “in the first place granted to God and by this oux
present Charter confirmed, for us and our heirs in perpetuity,
that the English church is to be free (Angficana ecclesiastica
Jtbera sit), and shall have its rights undiminished and its lib-
erties untmpaired” (Holt 1965, 316). The artjcle then refers to
Johu's proclamation, in the previous year,of a charter in which
he announced his xespect for ecclesiastical libexty (see Stephen-
son and Marcham 1972, 114-15), particularly with regard.to
“freedom of elections (fibertatem electionun), which is theught
to be of the greatest necessicy and importance to the English
chareh (Holt 1965, 316), Only after acknowledging theliberty
of the Church does the Magiia Carta make the famous grant
g gl free men of our realm for ourselves and our heirs for-
ever” of “all the liberties written forever, to have and to hold,
thern and for their hefrs froin us and our heirs” (Holt 1965,

316).

PS + July2cio 457

FRTrarrreprserrpreTer TRt RT AT LT ERLIN LA LA L AU S AL .




AR e SR s R erineednn IYSIVTIvN

Symposnum 'l"he Meaning and Legacy af the Magna cartq

B R S s Frab e g SR H e by T s benan arertr

. The principle of ecclesiastical liberty has a somewhat dif-
 ferent connotation than the idea of fendal liberties, In partic-

* ular, the medieval church claimed to enjoy a corporate form

- of liberty, based ori its unique role as arbiter between things
mundane and things heavenly, Such liberty afforded free-
dom from the control of seculdr rulers and their ministers to

the Church as a whole, as well as to those people who staffed

its offices and to its lands and other carthly possessions. Thus,
for instance, churchnten could not be detained by temporal
governors or tried and punished in their courts. Moreover,
church properties were exeinpt {rom many of the financial
imposts that sccular authorities could demand of the laity. In
addition, the Church was acknowledged as possessing the
right to select {ts own officlals without any external intetfer-
ence, as King John affirmed. One’ distinctive feature of this
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mitting John to prom1ses already made in ¥us 1214 charter”
{2009, 183). In sum, the major scholarlyliteratum on the Magna
Garta attaches little intellectual significance to the mentions

of the liberty of the Church that run through the text of the

charter, The charter is treated as essentially a secular docu-
ment in which religious references ave wholly extraneous to
its central purpose.

In the present article, I propose an alternative approach to
understanding the inclusion of ecclesiastical liberty in the
Magna Carta that elucidates how this idea played a role~and
an important one at that—in providing a conceptual edifice
for the various grievances expressed and particular libertles
enwmerated therein. Specifically, T argue that the priority

accorded to the liberty of the Church reflects a principle that

enjoyed a well-established pedigree in England—namely, that

The principle of Lu‘]esrrzmral libetty has a somewhar dz,rf'uu}r connotation than the
idea r);fem'm f:b syties. u particular, the medieval clivrch claimed to'enjoy a corporate
Jorm of liberty, based on its unigue role as arbiver benween thi ings mundane and things
heavenly. Such libes ty afforded freedom from the conol of sec ular rulecs and their
ministers to the Church as awhole, as well as to dzose peop!e who bf(lﬁ{. o its offices and

toirs J(mds and other earthly possessions.

idea of liberty is that it pertained to the body of the Church
as a mystical unlon, not to individual churches or their lead-
ers, The Church possessed specific liberties because it enjoyed
a genieral form of liberty that did not depend on any grant
from & secular dominion (see Berinan 1983, 215—24). In this
sense, the Magna Carta’s staternent of ecclesiastical Hberty
reflects a simple recognition of a form of freedom that already
¢xists independently, rather than a concession that the king
might rightfully withhold or revoke.

Scholars have tended either to overlook these references to
the liberty of the Church in the Magna Carta or to dismiss
their significance. For example, McKechnie, in his classic study,

“viewed the wording of Article 1's recognition of ecclesiastical

liberty as “deplorably vague” (though in tine with similar char-’

ters granted to the Church during the reigns of Kings Henry
and Stephen) and surmised that the mention of the subject,
reflected Langton's efforts to laok after “the interests of the
Church” (McKechnie 1914, 192, 29). Howard's commentary on
- the Magna Carta contains only-one reference to the Church,
in which he suggests that King John's intenided strategy was
“to win over opponents in the Church by geanting the Church

_freedom of election” (1964, 8). Holt traces the inclusion of -

ecclesiastical concerns in the Magna Carta to continental prec-
edents and concludes that the charter “revealed ecclesfastical
influences of a limited, almost guarded nature” (1965, 190~
95). Fryde, who provides a soméwhat niore exterisive discus-
ston of the clauses of the Magna Carta that refer to the Church,
still maintains that the reasons for their inserticin were mainly -
practical and thetorical (2001, 9799}, Turner dsserts that the
Magna Carta’s protection of the rights and liberties of the

English Chyrch contained 'little that was new, merely com-
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the good order of the realm as a secular community depended

upon royal respect for the lberties of the Church. Thus, it was

-accepted as axiomatic that a ruler who does not keep. faith

with Gedand His Church will soon find that his subjects will
not keep faith with him. In shott, ecclesiastical liberty forms
the foundation of and prerequisite for temporal political har-

mony, so that a prince who denies the Church its proper free-’

dom undermines his own capacity to govern, This theoretical
precept was propounded with special force by John of Salis-

* bury, a Patis-educated churchman who served at-the court of

the Archbishop of (‘auterbury beginning in 1148 and later
became a key supporter of Thoimas Becket's struggle to defend
the Church against King Henry 11 (Nederman z005). John is

'perhaps best known as the author of the Policraticus, 2 mas-

sive and complex work composed between 1156 and 1159 that
is often considered to be ori¢ of the preeminent English con-
tributions to the so-called Renaissance of the Twelfth Cen-
tury {Nederman 2003). But John also wrote and disseminated

" a number of other texts, including two collections of letters
- that serve as commentaries on ecclesio-political affairs in

England and'thrbughout Burope front the eatly 11505 to the
carly 11708
Fryde has speculated that Archbxshop Tangton was famil-

iar with the Poficraticns and adopted its ideas about the dif.
ference between the true king and the tyrant in framing the
Magna Carta (Fryde 2001, 105-10}, concluding that “Jobn of
Salisbury made the idea that the King is subject to law acces-
sible ... John of Salisbury's ideas also inspired the Magna

Carta” (9001, t11). Certainly, there is good evidence that the -

Policraticus, as well as Johw's letter collections, circulated
widely in England after his death (Linder 19772; Linder 1977b;
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_ Bollermann and Nederman 2009), Turner has criticized Fryde's
attributed lineage, however, on the grounds that it ignozes
many other alternative sources also available to Langton and

. the barons (Tumer 2009, 12-13). There is an even more obvi-

ous objection to be posed: the Magna Carta simply does not

employ the language of “king under faw” versus “tyrant above

law” that Fryde ascribes to it. Rather, the charter’s main intel- -
lectual matrix is constructed upon the language of liberty, as |

already noted. Thus, it seems somewhat inaccurate to attribute
any influence ori the Magna Carta to John of Salishiry on
thie basis of the distinction he articulated between the king
and the tyrant. More promisiig, by costtrast, is the view that
. John's defense of the freedom of the Church, which is 2 dom-
inant thene of the Poficraticus and his other works, may have
played a significant pary in the understanding of liberty on
display in the Magna Carta, : ‘

The following article examines this issue to shed lght on

the supposed dichotomy between fiberty and liberties. Targue

that the character of the liberty asserted in the Magna Carta

shares somie important qualities with John's theory. More spe- -

cifically, T claim that the Magna Carta echges John's position
. that ecclesiastical liberty enjoys an independent basis distinct
fromt particulax grants of liberties, otie which licenses a more
corporatist conception of political order than the practical,
“feudal interpretation permits. Colloguially speaking, the abil-
ity of the Church to perform its spixitual tasks unimpeded
constitutes the glue thae holds together the bonds of society.
When this liberty of the.Church is disturbed, the very pres-
eence of peace and justice in a kingdom is eroded, so that the
health of the body politic is endangered. Whether or not it is

possible to identify any direct influence of John's thought on

* the Magna Garta {through Langton and his clerical colleagues),
his doctrine can help us to understand how the charter’s insis-

tence wpon the Church's liberty provides some important chiies

to its Intellectual assumptions about the relation between
earthly and spiritual authority. :

The primacy of the Church and its officers in the political
life of the earthly community is underscored by John in his
well-known conception of the body pelitic. The Policraticus

atticulates a complex and influential version of the organic-

metaphor for the political community. John compares the ruler
to the head, the counselors to the heart, the various adminis-
trators and officials to the several organs and limbs, and the
peasants and artisans to the feet {1990, 5.2, 67-68).! Within
this scheine, the priesthood enjoys a special position: “that
which institutes and molds the practice of religion in us and
which transinits the worship of God ...-acquires the position
of the soul in the body of the republic ... just as the soul has

rulership of the whole body so those who are called prefects of-

teliglon direct the whole body” (1990, 5.2, 66-67), Metaphor-
{catly, no body (secular community) can exist without the ani-
‘mation provided by the soul (Church): “Tt is the nature of the

‘| body to be alive and active, to yield to the soul’s imputses, and
¥ P

to obey it as by a sort of harmony with it . .. the soul derives
 Iife from the fact that it possesses activities in its own xealm,
- undoubtedly receives its impulses from God, [and] obeys Him
with complete devotion .., As long therefore as the body is
alive in alt its parts, it is entirely subject to the soul, which is
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diffused not part to part but exists as a wholeand functions in

each and every part” (1938, 3.4, 153). By analogy, the Church

necessatily forms the core of a properly constituted earthly

polity. - S

~ The duty of the king, then, is first and foremost to direct

 his subjects toward the practice of vittue and the worship of
God by revering the priesthood and submitting to its guid-

ance. In this vein, John asserts that “the prince is therefore a -

sort of minister of the priests” (1999, 4.3, 32), in the sense that
the former aims to tealize in secular affatrs what-the latter
seek in the spiritual reali—namély, the realization and impo-
sition of divine-justice. In the well-ordered body politic, the
gfficers of both the Church and the temporal government steive
"to procure the salvation of themselves and others by rooting
out-and correcting vices or by implanting and increasing vir-
tues,” albeit with the proviso that “those whominister to {God].
in the sphere-of human law are as much inferior to those who
minister in divine law as things human are to things divine”
(1927,5.4,79). Kings and priests perform coordinate tasks, but
the goals assaciated with the clergy render them senior part-
ners in their relationship with earthly ralers.

Throughout the Poficraticus, John emphasizes that a cru-
tlal precondition for the Church to serve its role as the main
sourcé of correction and education in moral and spiritual mat-

ters is its possession of lberty. Why is this so? John insists

strorigly on an intimate connection between liberty and vit-

tue. Virtue, he says, “does not arise i its perfection without
liberty, and the loss of Iiberty demonstrates irrefatably that
. yirtue is not present. And therefore anyone is free according

to the virtue of their dispositions and to the extent that oneis .

free, the virtues are effective” (1990, 7.25,.176). The reason for
this connection stems from John's view that the Church’s func-
“tion in guiding people away from vice and toward virtué pre-
supposes the ability of priests to speak freely and openly about
the requirements of ethical and spivitual rectitude. He coun-
scls that the pious Christian must exercise “patience” with the
moral eriticisms offered by clerics, “The best and wisest man
_ is moderate with the reins of liberty and patiently takes note
of whatever is said to him,” John observes, “and he does not
oppose-himself to the works of liberty, so long as damage to
virtue does not occur. For when virtue shines everywhere from
its own source, the reputation of patience becomes more evi:
dent with glorfous renown” (1990, 7.25, 176—77). The patlent
man respects the liberty of churchmen to reprove him inmat-
ters of behavior aind faith: “The practice of liberty . .. displeases
only those who live i the manner of staves.” Tn other words,
good men tolerate corcection by their spiritual guides, because
“whoever loathies and evades {criti¢ism] when fairly expressed
seems to be ignorant of restraint” {1990, 7.25, 179}, In sum,
respect for the liberty of the Church and its ministers is an
absolute requisite for the primary purpose of the body politic—
the promotion of moral goodness and salvation—to berealized.
As a consequence, John condemns those ruless who “dis-
_turb the immunities of sacred things™—that is, who attack the
liberty of the church-on the grounds that engaging in such
conduct “4s to rebel against God Himself and as it were to
condemin Him to slavery” (1927, 5.5, 8a}. The faithful king con-
firms “in their entirety the privileges of churches, priests and
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all sacred places” and respects ecclesiastical liberty by protect-
ing clerlcs from violence and desecration while also guaran-
teeing their freedom from secular jurisdiction and law-(1927,

5.5, 81-82). “The will of a true ruler,” John maintains, “depends*

on-the law of God and does not prejudice liberty” (1927, 8.22,

39.4). The ruler's failure to act in a manner consistent with the -

liberty of the Church, in turn, inevitably produces public dis-
cord and the destruction of the political community, which
- Hgpresents a punishment for his impiety: “Beyond doubt who-
ever suppresses the liberty of the Church is punished either in
his own person or in his offspring” (1927, 7.20, 313} Loss of
control over public patrimony and the political destabiliza-

_tion that results, sown from the discontent of subjects aud”

* authorized by God himself, reflects for John the sure outcome
that princes who disrespect ceclesiastical liberty can and should
expect. ' o

T this regard, John cites the example of King Stephen
(1135-1153), whose reign devolved into an open civil war that
historlans have often termed “The Anarchy.” Stephen had
usurped the English throne from the daughter of the preced-
ing king, Henry I (1100-1135), contrary to his sworn oath to

observe her legitimate claim to the crown. John maintains that

"hecause God is truthful, the faith which he [Stephen] did not
Keep with God or his earthly lord, he no way found among his
subjects. Indeed, loyalty was meted back to him in the same
measure that he himself first meted it otit to others” (1999,
6.18, 120). In Johut's view, it was ntot so much Stephen’s refusal
to keep his sworn promise that led to his downfall, as it was
his decision, Tt June 1139, to arrest, iinprison, and dispossess
- several powerful bishops whom he feared were plotting against

him, in clear violation of the liberty of the Chuseh (for ihc_

historical details, see Bollermann and Nederman 2008), Jolin
remarks that Stephen’s “worst deed was that he put his hands
on the anointed in contempt of God.... The seizure of the
bishops was ... the beginning of his evil deeds and the more
recent acts of the man were always worse than the previous
ones” (1990, 6.8, 120). The violence and chaos of Stephen’s
. reign, John conchides, ought to be attributed directly to his
distespect for the freedom enjoyed by clerics from secular
courts and punishments (which the king had indeed prom-
fsed In an 1136 charter upholding the libéity of the Church).
~Rulers who degrade ecclesiastical liberty and thus undermine

the foundations of the political community are invariably -

destroyed by their actions as a form of divine vengeance..

The dual themes that good secular order depends upon -

* the maintenance of ecclesiastical liberty and that God pun-

ishes those people (including mionarchs)} who oppress the -

Church, though figuring most prominently in the Poffcrati-
cus, are ideas to which John returned throughout his career.

Tn an 1160 letter addressed to King Henty II, composed on

behalf of his employer Archbishop Theobald of Canterbury,
~Johi points out that when potentially divisive issues such as
ecclesiastical vacancies arise, the "Christian prince” demon-
strates his piety by deferring to the judgment of the Churéh.
By contrast, John asserts that if a raler conspires to Intecfere
with or manipulate business' that properly. belongs to the
clergy, “he calls down upon himself the all-powerful hand of
the Most High” in the form of “discord between peoples [that]
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beyond all doubt brings ruin upon kingdoms” (1955, 215-16}.
The message is cleat: to flaunt the sacred principle of eccle-
siastical libexty is to risk not only the opposition of subjects,
but also political upheaval, John emphasizes, however, that
King Henry Il had thus far respected the rights of the Chuch:
“We have found such unity and concord among your sub-
jects that it is clear from sure and manifest signs that their
faith is securely founded on the rock of the Church” {1953,
216}, Whether of not this remark is hyperbole, Jolhn's posi-

. tion as a high-placed administrator in the English Church
permitted him to reiterate the lesson of the Policraticus that

public order depends upon the prince’s deference to the lib-
erty of the Church, Co
Upon the death of Théobald in1161 and Becket'ssubsequent

ascensiontothe archbishopric.KingHenryI[commenceda full-
scale assault upon the Church’s claim to be free of secular con-

trol, In John's second letter collection, which documents the
events of the 11605 to the mactyrdom of Becket, he directly and
repeatedly associates the lberty of the Chuech with the cause
of the archbishop against the king, John declates that “thereis
no more righteons cause than those who fight for the Church’s
liberty (pro libertate ecclesiae)” (1979, 236—17). [n the archi-
episcopal role as primate and defender of the English Chitrch,
John insists that Becket's stand is based on principle, not on
personal advantage: "He does not seek imminities only for him-
self, which he could easily have won, but claims freedom (lib-

" ertatem) forall” {1979, 52_6&7) .Theappealtoecclesiasticalliberty

appears in virtually every letter that John wrote in support of
Becket's activities during the mid-1160s, In turn, John asserts
that King Tenry's persecution of the English Church will ulti-
matelyimperil his ability tomaintainhis owngovemment.John
reiterates the view expressed in the Policraticus thatrulers who
incur the wrath of God by oppressing the Church will encoun-

“ter his displeasure and be laid low (see 1979, 428-31). John pre-

dictsthat“those who depart from the peace of God will doubtless
perish. Can one find it written of any of the Churel’s persecu-
tors that he escaped the vengeance of the right hand of God, -

who purishes the powesful with greater power? Andsoourlord
" the Finglish king. .. and his heirs (Isay it with sorrow) must be

greatly afraid that their kingdom will be rentasundex, and that
the power which they wrongfully use against the Church will
lose its force” {1979, 452-55). This is not an empty threat, Johu.
continues, since examples from both ancient tinwes and recent
experience yleld the same conclusion: the use of royal power to
destroy thieliberty of the Ghurchleads toaking’s downfall ifhe
does not repent and change his ways (1979, A54-57).2

Do we have good reason to suppose that Johm of Salisbury’s
view that the presence of ecclesiastical libexty formed the nec- -
essary prevequisite for sccular political order filtered through
the Magna Carta? One Indication that this connection is.plau-

* sible stems from a statement In Article 1; “We wish It thus

observed, which is evident from the fact that of our own free
will before the quarrel between us and our barons began, we
conceded and confirmed by our charter, freedom of elections
...and obtained confremation of this from the lord pope funo-
cent ITT” (Holt 1965,316). In other words, the Magna Cartahints
thata precondition of resolving temporal difficultfes in the king-
dom depends upon the restoration of the proper status of the
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Church’s iberties, Without the priorestablishment of good rela-
tions between the king and the English Church, we may Infer,
it would be impossible to achieve any viable resolution to the
conflict between King John and his discontented nobles, This
claimonly makes sense under the assumption that, for the par-
ties invalved in drafting and promulgating the Magna Caxta,
the priority of ecclesiastical freedom formed the absolute pre-
suppositionof public order within the kingdom, which was that
1o king can maintain the loyalty and support of his subjects
without showing deference to theliberty of the Church, Such a
" position xeflected the profound belief of medieval Christians
such as John of Salisbury in the religious foundations of good
government, Of course, the refiance upon ecclesiastical liberty
In the Magna Carta byno means approaches the universalistic
claim ofhuman freedoms thatmore modern readers have sought
to dscribe to it. But neither can the liberty of the Church be
" reduced to the cotiception of baronial Iiberties that histprical

schglarship attributes to the chacter. Rather, the centrality of
" the doctrine of ecclesiastical libexty to the Magna Carta repre-

sents au alternate principle of freedom—requiring the accep- .

tance of a specifically Latin Christian worldview~that is
nonetheless historically grounded in the teachings and prac-
tlces Fourid among the Englishin the High Middle Ages, as artic-
wlated with particular clarity by John of Salisbury. #

NOTES :

Tthank Professer Koren Follsmann for her careful reading of several preliminasy
drafis of this essay and het miony suggestions for its improvement.

1. Citations to the text of the Poficeaticus begin with the book and chapter
" numbers, followed by the ‘page nuntber oF the relevant transiation, zs there
{s 1t stngle complete English version of the work. All of these trat slatlons
are based on WeEh’s critical editlon {John of Salisbury 1gog}.

1. Aposition that foln likewise ado ts conceming English King William
fRufus) 1 in his Life of Salnf Anselm, wrilten in 1163; see John of Salisbury
2009, 3757 ' -
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Jus Tempus in the Magna Carta:
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The Sovereignty of Time in
Modern Politics and Citizenship

Elizabeth I, Colten, Syracuse University
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;“ 1 the English constitutional tradition; subjecthood has
21 been primarily derived from two circumstances: place
of birth and time of bieth. People not born in the right

* place and at the right time are not considered sub-

i fects. What political. status they hold varies and
dependslargely onthe political history of the territory it which
they reside at the exact time of their birth, A genealogy of

early modem British subjecthood reveals that law baged on -

dates and temporal durations—what Il call coltectively jus
rempus—creates sovereign boundarles as powerful as territo-
+ial borders or bloodlines. This concept has myriad implica-
“tions for how citizenship comes to be institutionalized in
modern politics, T this article, [ briefly outline one route
through which jus fempus became a constitutive principle

P I T TS L IR LI PRI PSPPI L

within the Anglo-American tradition of citizenship and how.

this_concept works with other principles of membership to
create subtle gradations of semi-citizenship beyond the binary
of subject and alien. I fllustrate two main points about jus

" tempus: first, how specific dates create savereign boundaries
among people and second, how durational time takes on an
abstract value in politics that allows certain kinds of attributes,
actions, and relationships to be translated into rights-bearing
political statuses. I conclude with some remarks about how,
once established, the principle of jus tempus is applied in a
diverse array of political contexts, o

THE MAGHA CARTA'S UNCERTAIN BOUNDARIES
Because of its protoconstitutional status, it is reasonable to
expect the Magna Catta to both express obligation and con-
stitute a political community, yet, ltke the first iteration of the
U.S. Constitution, the Magna Carta does not define the citi-
- zenryin any way thata madern reader might expect. The doc-
ument contains very little précise language specifying who
~exactly its subjects are or setting boundaries around a citi-
zenry. The Magna Carta’s text makes vague references to place
(“realm), blogdlines (“heirs in perpetuity”), and consent

(“frecly and out of our good will have given and pranted to the'

archbishops, bishops, abbots, piiors, eatls, barons and all of
our realim these liberties”) {Article i; Turner 2003), But,in con-

trast with French explanations of droit d’aubaine {the right to - '

pass property to one’s heirs}, which precisely delineated a
French citizenry by denying the signature right of citizens to
those born on forelpm soil, the Magna Caxta contains virtually
no details about the legal characteristics of freemen or how a
jutist or administrator might identify them {Wells 1995; Sah-
lins 2004).

doi:10.1017181o490§65moc50582
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_ Constitutive documents generally prédicate citizenship on
ascriptive, consensual, or substantive g’réunds (Brubaker1992; -
Wheeles 1947). Scholarship on the constitution of ¢itizenries
generally identifies two ascribed principles of citizenship: cit-
izenship based on blood lineage (jus sanguinis) and citizen-
ship based on place of birth { jus soli; Brubaker 1997). fus solf |
‘and jus senguinis struture the conferral of citizenship by grant-
ing it to people at bixth. Bqually significant, particalarly in the
American tradition, s the principle of consent. Through what
fas been classified as the continental public law tradition of
citizenship, ascription is replaced with mutual consent between
an {ndividual and a demos (Schuck and Smith 1985). A final—
and the most dramatic—contrast from the ascription model of
solifsanguinis are conceptions of citizenship based on dense
notions of the good, usually generated from civie republican
traditions. Tn this view, people must meet substantive stan-
dards or exhibit speclfic-qualities to achieve citizenship.

When one searches the text of the Magna Catta for detaited
rules regarding who could and could not be considered a sub-
ject, virtually none can be found, In oxder for the riglits delin-
eated in the Magna Carta to actually constitute a polity with
boundaries, these kinds of specifications niceded to be enu-
merated. The interpretative acts that accomplished this, more
than anything in the text of the Magna Carta, enabled sovet-
eignty to be extended to a bounded community of subjects.
The Magna Carta’s most authoritative intexpretations were
penied by Sir Edward Coke, Coke translated common law
politicat institutions, laws, and statutes (of which the Magma
Carta is the preeminent example) into a system of jurispra-
dence with constitutional. rights and ltberties {Hulsebosch

© 2003). So authoritative are Goke's interpretations that he is

right of inheritance was a signatuie

sometimes considered an author of the British constitution.*-
The particutar nature of his interpretations was such thatsome '
have also suggested that his ideas grounded the creation of
the British Zmpire2 It is to Coke, then, that we must tum to
understand exactly how the population of English subjects,
and eventually citizens, came to be constituted

The bulk of Coke's conciusions on constituting the British
citizenry can be found in his commentaries on what is known
as Calvir’s Case (1608). Calvin’s Case involved the question of
whether Roliert Calvin, a Scottish man born after the tinion of
the Scottish and English crowns under James I, was 4 subject
of the crown and hence could legitimately inherit land, This
right of subjects. At stake
was the political status of not just Scots, but also peaple in
other paxts of thie kingdom, aliens who had been admitted for
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residence or temporary travel o England, and, finally, people
* residing in territorles that had nonstandard political relation-
ships to the crown, yet were in some meaningful way histori-

cally tied to Bnglish politics, (The latter group included people

in territories that had been ceded to other sovercigns, of the

reverse.) Tn short, Calvin’s Case took upwhere the Magna Car-

ta's constitutive vapueness left off. It addressed the question

of how to differentiate between subjects and foreigners, as

well as among the different kinds of aliens who were present
_within thekingdom*

Goke Identifies alleglance as the fundamental trait that dis-
tinguishes subjects from aliens and subjecthood from other

kinds of political statuses. Coke states that "they that are born
under the obedience, power, faith, ligealty, or ligeance of the
King, ate natural subjects and no aliens” (Calviny, Smith1608,
. 467)% In Calvin's Case, Coke took as his inain task the produc-
tion and defense of standards for ascertaining who was in the
altegiance of the king. Procedures for addressing nonsubjects
(deciding who could be present and enjoy which protections
of the king, as well as whether anyone notin the allegiance of
the king could somehow be made a subject anyway) would
_follow therein. : : :

JUS TEMPUS AND THE SOVEREIGNTY

- OF DARE IN CALVIN'S GASE :
Coke invokes the principle of jus tempus (as 1 call it} in order
to determine who was in the allegiance of the king. He arguies
that jurists must scrutinize birthright to ascertain a person's
allegiance. Subjécts are people born fully and solely in-the
allegiance of the king's natural body, which ruled both Bngland
and Scotland (Meyler 2001; Price 1997, 83-84, 113, 115). Inother
words, a persoir’s spatial location at the precise moment ofhis
or her birth determines his ot her allegiance. Although the

Magna_ Carta makes vague references to birth in the realm,
Coke is explicit that the time of birth'is at least as important

for determining allegiance as the place of birth.-He writes,
“the time of his birth is of the essence of a subject born; for he
cannot be a subject to the King of England, unlesse at the time
of his birth he was under the ligeance and obedience of the
king” (Calvin v, Smith 1608, 399). Merely sweating an oath
cannot constitute subjecthood becanse “ligeance doth not

begin by the oath in the leet.... Swearing in a leet maketh no’

denization” (Calvin v. Smith 1608, 382). Obedience itself is a
birthright, not a decision, choice, or act, and it determines
whether one can enjoy the protection of the freedoms spelled
out ir the Magna Carta, as well as in the rest of the common

Jaw tradition s By stating that allegiance is set at the time of .

bitth, Coke makes the tire of a potentlal subject’s bluth as
importan as his or her place of birth? This principle, fus tem-
pus, serves as impartanta role as place of birth or parentage in
determining who can enjoy the freedoms spelled out in the
Magna Carta and other parts of the common law teadition.
‘T order to specify who was actually born into the alle-
giance of KingJaties, Coke gives adetailed political history of
cach of the territories potentially containing Jawires' subjects.
This included primarily Scotland; Treland, Wormandy, Aqui-
taine, Calais, Gascony, and Guyan. He traces the history of
each terrltorys political zelationship to the crown, Through
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these pbl{ticai histories, Goke very carefully details what
Magna Carta had left undefined: namely, who could be con-
sidered a subject based not only on political principle, but
also on historical circumstance. Foremost among the territo-
ries whose peoples wexe of special interest when Coke was
writing were the Scottish and the Irish. Coke sifts through the
arguments presented to the coutt and a lengthy history of the
subjects in question and concludes that the Trish are not full
subjects of James. The Scottish postnati {born after the unien
of the crowms), of which Calyinwas one, were Indeed subjects.
The antenati {persons born prior to the union of the crowns)
were not. . \ N :

In drawing a line between the antenati and postnati, Coke
applies the princple of jus tempus to the actual population of
potential subjects of Janes L. Calvin was born after James had
assumed the throne, joining England and Scotland in politi-
¢al union. By elaborating this principle of jus tempus, Coke
doesnot simply show how to draw political boundaries around
sovereign territorial boundarics. He demarcates sovereign
boundaries in time thatare every bitas powerfitl as those drawi
in the soil. - . _

~Jus fempus affects the kinds of boundaries that can be
drawn within, as well as axound, a population of citizenty.

" Coke’s interpretations of the Magna Garta and the English

constitational tradition in Calvin’s Case Mugtrate an instance
of these internal boundarles, Despite his concern for explain-

-ing the bases and applications of membexship rules, Coke

does not biftrreate the British population into subjects and
aliens. Mirroring the allusions to foreigners in the Magna

" Cartain fax more precise terms, Coke describes aliens as either

pernianent or lemporary, frlend or enemy, and by birth or
cireumstance {Calvin v. Smith 1608, 397). He also affirms the
Magna Carta's implication that aliens can be given safe pas-
sage by a grant of the king (Calvin v. Smith 1608, 306). Bach
type of alien status is assdciated with different privileges,
most of which revolve around the crucial questions of
landholding and the passage of holdings to helrs, Coke lays
out a set of distinctions that is friendly to the idea of foreign
persons ju the kingdom and even permits friendly foreigners
to own some property (Coke points out that they need to
house themselves), although he also applies 2 principle of fus
sanguinis, forbidding the passage. of property from an alien

- to that person’s children (Calvin v. Smith 1608, 394). Adding

further complexity, the Irish were considered nelther subject

. nor alien, but rather denizens based Coke’s reporis? Coke's

Magna Cavta therefore anticipates a-variety of degrees of

dominion over people who are not full subjects?

© JUSTEMP LS AND DURATIONAL AUTHORITY IN

ANGLO-AMERICAN CITIZENSHIP

The constitutional tradition begueathed by Coke's interpre-- '
tations of the Magna Carta and refracted thréugh an Ameri-
can lens accords authority to temporal duration as well as
specific dates® By this, I mean that precise amounts of time
acquire political authority. In combination with other princi-
ples of citizenship such as jus solf, jus sangninis, and consent,
durational jus tentpus uses these precise amounts of time o
translate political experiences and relationships into political
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status and rights? Barbara Adam provides a clarifying con-
ceptual analogue.to this principle when.she cites Marx's obser-
ation that “time is the decontextualized asituational abstract
exchange value that allows work ta be transtated into money”

" (Adam 2004, 38). Similaly, as the following shows, dura-

tional time takes on an abstract value (although not any that
can be measured in exchange value) in politics that allows
certain kinds of attributes, actions, and relationships to be
tearislated into rights-bearing political statuses.

The importance of durational anthority became apparent
early. in T.5. constitutional history in the decision of Me-
Iivaine v. Cose (1805), which cited the concept of antenati devel-

- oped In Calvin's Case. Like the British version, the U.8,

Constitution did not Iriclude explicit, detailed definitions or
standards for citizenship. These defmitions and.standards

were developed and described piecemeal in the centuries that

 followed the founding: Just as the union of Scotland and

England had posed a polittcal dilemma for the British, so too

. did the aftermath of the Revolutionary War create questions

about citizenship for people in the Tnited States. At issue in
Mellvaine was the political status of persons who had been
toyal to the British crown and wished to be considered U.S,
citizens after the signing of the Constitution. In this dect-
sion, the court determined that Daslel Coxe, a former loyal-
‘st whose relatives sued to have him deemed an alien in order”
to deptive him of property bequeathed to him, was deented
to have given consent and been conserisually admitted to the
citizenry. Coxe had sided with the British during the war and

- held office under the king's authority in British-contrelled

Philadelphia in 1777, later leaving for Bngland in 1779 (Kett-
nér 1978, 201), Although the plaintiff sought to skiow that he
had expatriated himself, Coxe had been in New Jersey at the
moment that the Constitution was established, and he had

remained there for some time before departing. Based on his
physical presence during this period of time, the judge ruled .

that he was a citizen. The ruling stated that, while circum-

stances of birth could no longer govern citizenship alone, his

physical presence in the state of New Jersey during the adop-
tion of its constitution dnd his continued vesidence in the
sfate as the state explicitly adopted an act stating that all
persons abiding in its territory at that tiine were mermbers
owing allegiance to it did accord him citlzenship (Mcllvaine
v, Coxe 1805; Kettner 1978, 200). It was through this principle
that loyalists were incorporated into the United States {whose
very formation they had resisted), just as the postnatl were
incorporated in England (Ketthet 1978, 199-202), Jus tempus
thus became an equal partner with fus soli and, in a departure
from the British tradition, with consent as well,

MeTlvaine's creatton of naturalization procedures to alter a
pexson’s citizenship after the moment of birth acknowledged
the authority of durational time in politics. Coxe’s citizenship
was not born in a day, but rather developed over a specific

period of time spanning from New Jersey’s declatation of sov-

erelgrity to the passage of Jaws under which Céxe could be a
member in allegiance to them (Mellvaine v, Coxe 1805, 212}
This authority of durational time over citizenship has impli-
cations that reach far béyond founding moments. 1n fact, its
importance could already be seen in the deliberations over
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the 1790 Naturalization Act. Although this act is rightly famovus
for its racialized distinctions based in fus sanguinis, delibera-
tions over the terms of the act teveal an almost obsessive con-

“cern with the exact 1
demonstrate the quali

day, probationary perfods accord foreign-born Individuals
some, but not all, rights of citizenship when they spend legally
" designated amounts of time in the territory. Additionally, sin-
ilar to date-based jus témpus, duratfonal jus tempus inscribes.

boundaries inside of,
_natural-born children

consent” to exercise the full rights of citizens, And, just as in
 ather exchanges, not everyone’s time lias equal political value.
As Hammar points out, some people’s thnes of residence will-
eatn them future rights and status, while others- (notably the
undocumented) will n_otﬁe counted (Hammiar 1994, 194). Many

people's time is likely to never translate into full membership.
Thus, temporally circumseribed visas grant very limited rights
to peaple for terporary asylum, temporary work, and tempo-

rary terms of study.

"The concept that durations of time have authority in the
Anglo-American citizenship tradition s not surprising. The
Magna Carta’s age itself has been cited as a decisive element
of jts supremacy. As Pocotk states, “If the constitutionalists
could show that the laws were as, or older than, kings, they
might go'on to asserta contractual or elective basis for king-
ship” (Pocock 1987, 56). It is the longstanding Eaglishness of

the Magna Caita, as
authorlty to establisl

Coke's arguments against considering the Trish as full sub-
jects hinged on the fact that the [rish were governed by theit

own code of law that

tinct from the laws governing the English and, post-Union,

the Scottish. Coke ws
divers of their ancient

laws of England.” {Calvin v. Smith 1608, 398). Somers identi-
fies a significant philosophical underpinning of this point. She
states that Locke's justification of a consent principle in his
move from pre-political t0 a contract-based:polity is rooted in
a "temporal navrative” that describes a causal sequence end-
ing with the establishment of citizenship that s spatially dis-

tinet from that which

CONCLUSION

Through the interpretations of Bdward Coke and sub-
sequent incorporation into U.S. citizenship traditions, the
Magna Catta became 2 yehicle for the introduction of the
variable of time into the politics of citizenship. Oiice the prin-
ciple of jus tempus is ide ntified, a vast atray of political fmpli-
cations reveal themselves. As noted earlier, Pocock has .
observed the authority accorded to documents based on their
age, while Rubenfeld has critiqued a perceived over-privileging
of political will of people in the present (Rubenfeld 2001, se¢
especially chapter 2). Times and durations structure other
facets of political membership as well. States of emergency
and exception identify periods in time when .people’s tights
may diminish or change. Political theorlsts refer to the con-

cepts of transience an
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ength of time required to develop or
ties associated with eitizenship. To this

as well as around, populations. Even
must await the arrival of their “age of

well as 1ts sources, that lend each the
1 sovereign dominion. In fact, one of

was itself ancient and historically dis-

ote that the Irish “retain unto this day
customs, separate and diverse from the ’

precedes it (Somers 2008, 27477}

d permanence to distinguish legitimate
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- members of the demos from ‘nonmembers (Dahl 1989, 129).
Jus tempus also inflects legal practices such as respect for prec-
edent, trying persons only oné time for any given crime, and
protecting people from being tried foracts that were cimi-

. nalized after they had been committed. People must attain
ages of consent, majority, and seniority in order to acquire
certain rights. In these cases, age acts as 2 proxy for capacity
and entitlement rather than allegiance. What these sxamples
have in common is that for each instance of jus tempus, the
sovereign boundaries delineated by time seive to Imscribe pop-
ulations from withiin. They join governmental and norma-
tive principles of polities in ways presaged by Coke’s argument
about the different allegiances of the antenati and the post-
nati in seventeenth-century Britair. s

. L3
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1. "Coke's work helped create the Anglo-American idea of a constitution: a
natlonal legal environment anterior to the positive lasy of kings, theit
courts, and legislatures: In this sense he was a framer of the British con-
stitution® {Pecock 1987, 38). “Coke's frame o f the anclent comnion laws
of this realm’ y7as a <anon of lconic cammen law institutions {preemt-
nently the jury], co rules (like an heir's tight to inherit property), and
historic statites (the most famous heing Magna Cacia). Like most can-
ons, it was dynamitc: some glements dropped oft and others were added’
over time. By thé middle of the seventesn th century, this carion was
known a5 the ancient constitution—though Coke aiever used that term.”
(Hulsebosch 2003, 444). .

2. "Coke’s Instinites transformed 2 geo aphically defined natlon inte 2
legally defuned one and assured readecs of the ability to abandon gea-

13). Hulsebosch uses the Fhras_e “spatial, kemporal, and ganetic” fn re fer-
ence to Coke's concept of ligeonce (Hulsebosch 1003, 445 and ng6).

3. Hulsebosch calls Coke the “ablest curatbr of this constitution” {Hulse-
bosch 2003, 445 and n88}. .

4 AsThave weltten elsewhese, these kinds of #seml-citizenships” are inte-
© - gral to the Instantiatlon of the medem state (Cehen 2009).

g Coke vrate, “But between the Sover¢ign.and the subject there is without
comparlson a highsr and greater connexion: for 2 the subject oweth to
the King his true and Hithfulligeance and obadience, so the Sovereign is
to govern and protect his subjects” (Calvin v, Srajth 1608, 382). Herte,
Cal's reference 1o “highed" 13 2 comparisan to other political relation-
ships, principaliy feudal hietarchtes of lord and tenant.

6. The case does discuss the fact that possession of a noble title to whicha
petson had been bom in Scotfand would not entitle him or hecto the

. equivaleat In Bngland, although this fact is not centrel to the argument
o? this arilele (Cdlvin v, Smith 1608, 304). -

7. & few others have noted this pavenchetically (.., Price 1997, 117; Bildee
2004, 36} Co o o

8. Cokeis notoriously vague on the subject of the Irish. Both he and the
other maln source of commentary on Calyin's Case, Prancis Bacon, fmply
that the Tfish are not subfects, and indeed they were not treated as SU.{IF',I.
However, this matter Is the least pracise element of Coke’s writing on the
case,
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"g. Althoughitwould bea streteh to say that Calvin’s Case pottends smpire
Coke's words certainly were not hostile to such 2 concept. .

10, Sehuck and Smith write, "Coks's position remained the_uaiversallt; clted
stasting polat for Anglo-American legal analyses of political membership
through at least the mineteenth century” (Schuck and Semith 198g, 13).
Hutsebosch calls Coke the “ablest curator of this constitution” and uges
the phrase “spatial, temppral, and genetic” in releence to Coke's concept
of [[geance (Hulsebasch 2004, 445 and né.)

s1. Many havenoted that a varfation of jus self similar io that which Coke
describes has become Integral to U.S. citizenship, as does a consent prin-
ciple that departs from Coke's ascription-based model and is expressed
most directly by the Poucizenth Amendment, although the principle
{rself became appatent well before the Givil War or Reconstruction (Mey-
let 200s; Schuck and Smith 1985} . :
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A short time after 1206 and before 1215, 2 Lofl-
: \ doner assembled a massive collection of older
[ 5 and nearcontemporary English laws, called the
;,?'f“’: R Leges Anglorum by histotians, and inserted long
Wil LA interpolations and spurious codes that enunei-
ated marny of the principles that guided the baronial opposi-
tion to King john and fatex became part of the Magna Carta.
To those familiar with the struggle leading up to the creation
of the Magna Garta, these principles should cause no surprise.
These ancient laws were made to proctaim thiat “jnthe king-
" dom right and justice ought to reign more than perverse witl? .
{(BCE4, 11105 Liebermann 1903; 635)." Int another part of the
collection, King Arthur, making his first appearance in Bnglish
* faw, is credited with establishing as law the requirement that’
all nobles, knights, and freemen of the-whole kingdom of Rrit-
ain swear “to defend the kingdom agaiust foreigners and
eneriiies” (ECfq; 3245~ ieberniann 1903, 655}, Mote sur-
prising is the attribution of the regularly assembled Hustings
court in London. to the Trojans (who became the Britons).
The seventh-century West Saxon king, Ine, suddenly looms
large in the ranks of Britain’s lawmakers; he not only reigns
; forthegood of all, butis also given the lordly virtues of twelfth-
century chivaltic romance: hels “generous, wise, prudent, mod-
erate, strong, just, spirited, and warlike” (as was appropriate
for the time and place) (RCf4,32.02,32.0.8 Liebermann 1903,
658-59). A confection of bits of other law, attributed here to
King Alfred, orders an end to vice, national education for free-
 nen, and unity for all “as'If ssorn brothers for the utility of
the kingdon” (Leges Angl, Psendo-Alfred 1-6; Liebermann
1894, 19-20), Finally, in the grandest statement of English polit-
ical ambition, Arthur appeats again as the great conqueror,
_ whose spirit was notsatisfied by Britain alone: “Courageously
and speedily he subjugated all Scandinavia, which fs now called
Norway, and all the islands beyond, namely 1eeland arid Green-
land, which belong to Norway, Sweden, Ireland, Gotland, Den-

_ mark, Samland, Vinland, Gurland, Runoe, Finland, Wirland, .

Estland, Karelien,Lapland, and all other lands and islands of
the eastern Ocean as far-as Russia” (BCH4, 32.8 Liebermann
© 1903, 659): o ‘ .
~ These statements about justice and injustice, the evil of
‘uncheckéd royal will, and the value of unity in defense of the
land have long been associated with the opponents of Xing
John i the decade leading up to the wiiting of the Magna
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Carta (1215). Their political implications have been consid-
ered thoughtfully by many, most importantly by Felix Lieber-
mann {189.4), Walter Ullmann (196s), J. C. Holt (1985; 1992}
and Ralph Turner {1994). However, these studies hiave been
deficient on two counts: first, on the tradition of legal wiiting

i Englan‘d'before 1215, and second, on the matter of Arthur.

The text of the Leges Anglorum, with its Arthurian interlude,
has always been tréated as distinct from the older legal trea-
tises that form its base. These treatises ate in fact linked with
thie late Anglo-Saxon and Anglo-Norman world, whose legal
thought and practices they are said to describe, The Leges
Anglorum, however, is firmly tied not to these treatises, from
which it derives the vast majority of its content, but to oppo-

 sition to Angevin rule, and it thercfore yemains principally 2

political rather than a legat document. :

A consideration of these older treatises hightights the Lon-
don editor’s singular choive of genre for a mode of political
complaint in catly-thirterith-century Burope. Why did he
decide that old treatises purporting to record the law under
Cnut (1016-35), Bdward the Confessor. (1042-66), Willlam I,
{1066-87), and Henry I (1100-35) were the appropriate canvas
for his criticism of Angevin rule? This question is more ours
than his; Tdo not doubt that he would locate the novelty of his
interventions in their content, rather than in the genre cho-
sen as their vehicle. Nevertheless, his decision to use old law
was not arbitrary and only makes sense when set within the
context of the development of legal literatute in England, start-
ing long before the Norman Conguest and extending into the
twelfth century. The continuous creation, use, and reimagina-
tion of legal literature as a vehicle for political dissent had a
signtficant impact on the development of English political
thought throughouit the medieval and early modern periods.

Second, scholars have had litle to say about Arthur, as ifit
does not matter who made the statements on a king’s duties.
it has not mattered to scholars that ane law was issued by Ine;
another by Alfred, and others by Edward the Confessor and
King Arthur. The context, spurious or not, 1s, however, of crit-
ical importance to our understandinig of how Boglish nobles
and knights of the Tate twelfth and early thirteenth centuries
imagined theit past, since the author and readers at somelevel -
believed that other readers shared theix vision. The cholce of -
content and the employment of Arthur's name reveal the val- -
ues of these people in a world teansformed. ‘
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Rather than reflecting the fancy of the editor of the Leges -

Anglorum, this hewly recast past reveals a shifting sense of
the origin of law, kingship, and kinigdom between the Nor-.
nian Conguest and the composition of the London laws in’
the reign of John. By the time of the reign of the later Ange-
vins, it seems clear that thie author of the Leges Angloxum of
London believed that Rdward the Conifessor, for alt his stat--
ure as a recently canonized king, did not supply all that was
needed for the new origin myth of English law being crafted.
Rdivard could 1ot serve unaided as a guide for the Angevin
kings. He was not replaced, but reduced, remaining still an
important patt of the chain of kings who preserved and con-
_firmed the old law, or, when that Yaw slumbered during law-
less ages, awakened it. -
 In this article, T fivst takea look at several Anglo-Norman
treatises that reflect this tradition or refract it in the new cir-

cumstances of post-Conquest England. I then try to answer -

the question of why these treatises developed a political after-
life, Last, [look at that crowning achieverent of this tradition—
the Lege_sAngIozumand offer tentative thoughts on what this
collection signifies: : .
_In the wake of their conquest in 1066, the new Normarl
" kings of England announced that the laws thachad governed
the kingdom under Rdward the Confessor {1041-66), the liga
. Edwardi, would rematn in force. Sirnilar affinmations of old
law in the aftermath of conguests had occurred in England’s
past, most recently in 1018, when the conquering Pranish king
Crut ageed to respect thie law of the tenth-century king Bdgar
(Whitelack 1961, 97, and note 13). When the conquerors reaf-
firmed the laga Bdwardi, they were making a traditional state-
ent about the continuity of the old laws rather than referring
to a specific text of those laws. Interestingly, while this mes-
sage might have been cléar to the English, it ‘was not to the

Normans, who strove to satisfy their own demand for records -

of the actual Jaga by the production of texts. It is likely that all
the post-Conquest manuscript collections of Old English laws,
including the encyclopedic Textus Roffensts {c. 1123) and Cor-
pus Chfsti College. (Cambridge) MS 383 (c. 1100), the three
Latin translations of some of these laws (the Instituta Cnut,
Consiliatio Cnuti, and Quadripartitus), and the four “original”
treatises of late Anglo-Saxon and Norman law, were produced
by French-speaking scribes, translators, and authors, most of
all of whom were under the patronage of French-speaking
clergy (O'Brien 19992 133-34)% This response by the Nor-

mans is striking but not surprisiug. The claim to the thione .

was asserted by the Normans buthardly accepted by all of the
English, and although conquest seltled some matters, it nei-
ther setcled the question of right to the throne nor produced
the political siability that William 1 and his heirs desired {Gar-
nett 1086; Garnett 2007, 1-44). To stress thelt legitimacy and
translate it-into terms the English understood, Norman kings

frequently confirmed the ongding force of pre-Conquest lav, -

which made them appear to he a neater fit for the throne, just
as it had for Cnut less than a century before {O'Brien 1996).

The collection known as Textus Roffensis, for instance, includes

an early copy of the coronation chatter of Henty I (1100-35),
which proclaimed the autherity of the laga Rdwardi. By the
reign of Stephen (1135-54), if not carlier, this fundamental
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]&gn was both literate and recorded principally by private _'

individuals. :

Assertions of this authority mark all post-Conguest legal
literature. To review what has survived, letus first address the
Ten Articles of William 1. This small treatise lists measures pri-
marlly concerning relations Yetween the Normans and the
English. It regulates these relations in a typically English way—
for example, protecting foreigners with a traditional royal
suretyship and allowing each group to employ its customary
mode of proof during disputes (Wormald 1999, 402-4). It Was
composed before 1123—the date of Textus Roffensis, its earlicst

manuscript copy—and may be from Witliam I's reign. A sec-.

ond treatise—dating from the first two decades of the twelfth
century—includes both a compreliensive transtation of pre-
Conquest Anglo-Saxon law, known as Quadripartites, and 2
second baok, the Leges Henricl Primi (Laws of Henry 1), which
provides & detailed description of the Taw in the time of that
king (Downer 1972; Wormald 19943, 111-47). This monumen-
tal two-volume work présented itself as the Norman king's
confirmation of the Jaga Fdwardi. The third treatise is the Leis
Willelme (Laws of Willian); its earliest version was the first

" law book composed in Old Brench {sometime around the mid-

dle of the twelfth century). It records contemporaty cus toms,
teanslates some of Ciut's laws, and includes a few chapters
indebted to Roman law. (Wormald 1999, 407-9), Bven at this
carly datein thelife of the Prench language in England, English
Joan words are thick in the text, mostly pertaining to certain
types of fines or crimes. Last, there is the Leges Hdwardi Con-
fessoris (aws of Bdward the Confessor), a treatise covering
the kinds of law relevant to someone representing 2 bishop's
houschold in local and regional courts. This document had

appeared in two or three versions by the 1140s and Was the
most popular of the twelfth-century treatises portraying .

English law before and immediately after the Norman Con-
‘quest (O'Brien 19994, 105-18). —

" Al these codes attribute their contents te previous Bnglish
kings. The Ten Articles of william I orders all men to observe
“the law of King Bdward ... with the additions which I have

decreed for the benefit of the English nation” (Lichermann

1903, 488). The Leges Henlcl Primiand Quadripartitus identity
their contents aé the laga Bdwardibut explain that this desig-
ation means the laws of King Cnut {1016-35). The Leges
Edwardi Confessoris frames its contents as.the laws and cus-
toms of the kingdom generated i 1070 by a great meeting of

English nobles and confirmed by King William, These were

not William's laws, although in the text, he is sald to have
authorized them, But rathier the laws of Edgar,which had beén
revived by Rdward the Confessor. The Leis Willelme also claims.
William and Bdward the Confessor as its authorities (Liebei-
mann 1903, 492). All of these assertions appear in freatises
that were the work of anonymous individuals responding to
authentic royal affirmations and, arguably, providing useful
references o affirmed law (Green 1986, 97 Wormald 1994b,
243-06). ) : :

The confrontation between Henry Il {1154-80) and Thomas
Becket, archbishop of Canterbuy, fumed this tradition of pri-
vate treatise writing and its early twelfth-century producs into
a vehicle for complaint by the time of the reign of John, After
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sparring with Becket over questions of judisdiction, penalties,
" and claims, Henry 11 susmmoned a cotncil of magnates to mest
jn January 1164 to obtain thelr assent to what he claimed were
the laws and customs of Henry 1, the laga Henrici, as it were

(Roger of Howden 1868-71, 1222 Barlow 1986, 88-102). In_

short order, the older and wiser barons to whom Heury had
delegated the task of determining these laws produced 4 list
that was read to the counc], Becket wavered, accepted, and
then rejected the record, which led to his exile and the most

" significant erisis encountered by the English Church in the
twellth century. :

ipranee

The story of Henry and Becket is well known, but it is

nseful to point out how dramatically the situation had changed

for an Bnglish king, While carlier kings like Cnut, Bdward, or -

William IThad appeased their powerful subjects, including theix
higher clergy, by renewing the old law, Henry Il scems to have

excited fear and opposition, The éxplanation for this differ- -
" kingship which placed the king under the law. Henry. 1l's

ence cannot be that Henry 1T manipulated the prior law in
threatening ways while earlier kings had honestly taken the

laws they found and lived with the results, It is true that ear-

Tierkings and theit subjects had been less concerned with writ-
" teia tecords than their more text-trusting successors, but this
also cannot be the whole explanation. ‘

Henyy's customs were arguably a close representation of

the practices of his Norman predecessors. As Barlow points
out, “the hitoricity of the customs declared was, never seri-
ously challenged by Thowmas and his adherents” {Barlow 1986,
102). Instead, Thomas and his supporters equated old cus-
torns with ofd abuses and set this point of view against the
current thinking in canon law, - o

Intruding into the plcture of English politics between the
late eleventh century and Henry IF's coronation was Church
reform, in which proponents sought to locate the Church's
Swn laga in something older than the arrangements of the
previous reign and became increasingly active in researching,
identifying, and legislating this Jaga anew (Duggan 1963, 671%;
‘Barlow 1979, 145fF, 268ff; Duggan 1996), Bven if Becket him-

self was ot much of a canonist at the time of Clarendon,

many of his eruditi were, and it was probably on their advice
that Becket resisted Henry's legistation (Smalley 1973, 124~
28). For Becket td reaffizm the king's version of the old law
was now fo affirm an unacceptable situation. ,
While one tactic was simply tozesist the king nsing the dic-
tatés of canon law oxarguments grou nded in theology, another
approach was tocounter theking'sassertion of the authority of
his collection of selected customs with evidence to the con-

trary. John of Salisbury, for one, doubted theveracity of Henry's -
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may havebeen driven by clerical scepticism likeJohn’s and Her-

bert’s. Judging by the number of surviving masnuseripts andthe’

exeraplats and archetypes these imply, there must liave been at
least two dozen manuscripts containing treatises on Anglo-

‘Norman law and post-Conquest translations of Old English

laws in circulation by the 11805, and another dozen by the early
thirteenth century, Against thisarray of records of plder English

law, Glanvill's statement that English Jaw was unwritten can

bejudged disingenuous (O'Brien 199ab, 11-14). English lawwas

_ written, available, and in-the hands of an unhappy episcopate

aud clergy. .

Older English law was not, moreover, uniformly support-
ive of the power of English monarchs~especially considering
the kind of monarchs that the English kings had become by
the late twelfth century. Almost all of the older treatises por-

‘fray laws as the product of the older style cofisultative king-

ship that was still the standard in the twelfth century, &

courtiers, on the other hand, were inclined to think of the

" king’s relationship to the law in Roman terms, in which the

will of the king was the law (Hall 1993, 1-3). Although per-
haps outside the intentions of their authors, the post-Conquest
treatises' traditional consultative picture would read in Henry
and Becket's world as statements about the imitations of king-
ship. The Leges Edwardi, for example, borrows from Adoe of

Vienne's Chronicle the story of how the Carolingians, “not yet

kings but prinices,” removed the last of the Merovingians with
the approval and by the authority of the pope (ECF2, 17). This
story offers no support of royal absolutism, but is a firm

_ reminder of the role that the papacy and Chuech had played

claim that he was restoring the laws of his grandfather, Henry -

T: in his Entheticus maior, John vefers to Heny I as Juvenal's
. “rope-dancer, who defends by thelaw of his grandfather what-

ever he atterpts” (John of Salisbury 1987, 1: 200-01}. Herbert
. “of Boshan, one of Becket’s biographers, thoughit that the bar-
onshad invented someofthecustoms (Herbert of Bosham 1875~
85, 3:280), And although 110 one specifically mentions the need
to rebut Henry IT's claim that his assizes werenothing more than
restatemnents ofhis grandfather’s laws, the multiplication ofcop-
fes of Anglo-Norman laws in ecclesiastical libratles after the
1160sis persuasiveevidence of an intensificationofinterest that

in king-making, at least as understood by the auther.

- Spurred by the conflict between Becket and Henxy 11, as
well as by the overall changes the law was undergoing, these
old codes were reworked with determination during the sec-
ond half of the twelfth century—mestly in its last quarter and
into the first decade of the thirteenth centuty, The earliést

code to undergo tevision was the Leges Bdveardi Confessoris.

By the 11708, but possibly as early as the 11508, A reviser had
turned the Legeés Edwardi inio a more accessible text {with
rubrics) and clarified the language throughout (O'Brieri 19992,
106). Few substantive changes were made to the legal sec-
tions, but some of the narrative chapters were enlarged signit-
jeantly, including one that placed greater emplhasis on the

.accomplishment of Hdward the Confessor in Anding the old”
and forgotten faws of Bdgar. Whete the original announced .

simply, "thus the laws of King dward were authorized,” the
reviser elaborates; “Furthermore, from thdt day, with much
authorlty, the laws of King Bdward were honored throughout
England and confirmed, corroborated, and observed before
all the other laws of the kingdom” (BCE3, 34.13). Tnstead of
portraying these laws as having-been abandoned {dimfssa)
under the Danes and then restored and confirmed by Bdward;
the revised version has the laws sleep and be revived, using
four different verbs (BCf3, 34.3). These emphases and repeti-
tions betray a seam that was coming undone, abond between
the lagal present and past that was experiencing some strain

and beginning, in the second half of the twelfth century, to

give way.
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The Leges Edwarili and the Ten Articles of William I were
teanslated into French at some point during the reign of Rich-
ard 1. Both texts were revised as well, and the Leges Edwardi
was significantly rearranged and emended. The transforma-
-~ tion, of course, concerned not only language, but also culture

and probably audience. If the Leges Bedypardi was Riist written
 foran episcopal household in the 11308 ot 11408, the later trans-
lation was intended foran andience with emended tastes. wil-
iam I In the second version was only the son of Bdwaxd the
Confessor’s uncle, Robert (BCE2, 35.2), but In the new version,
he walks out of the pages of contemporary chansous: he is
~-“prudent and brave and strong and valiant and wise and
courtly”s But, of coutss, translation is often a re-robing of a
source. Here, the Jast century’s conqueror models his new
twelfth-century wardrobe. ‘ ‘ '

. The frandest revision of older legal treatises and codes .

was done sometime in the carly years of the thirteenth cen-
tury, probably in London. This is the Leges Anglorum. There is
a cocval manuscript—now in the Jolm Rylands Library at the
University of Manchester—which by script and contenits comes
from the first decade of the thirteenth century (Licbermam
1913,732~48). Its latest texts date from 1197 and were the prod-
ucts oF Richard U's chancery, After 1215, anew hand added the
Magna Carta and  host of later texts. The author-compiler of
 the original collection, a Francophone with limited knowl-
edge of English, appears'to have written the Leges Anglorum
for the London Gaildhall. The collection is impressive for its
- sheer scale, regardless of the revisions the author made to the
older treatises. It includes all of the Latin translations of Anglo-
Saxon laws from Quadripartitus, almost all of the Norman era
treatises and texts (Leges Henrici Primi, Leges Bdwardi Confes-
- soris, the Ten Articles ofWiHicim 1), and.copies of London char-
ters issued by kings (Lieberniann 1894, v-vit). For the rulers.
after Stephen, it includes, interestingly, none of the controver-
sial assizes of Heniy IT (let alone the Constitutions of Claren--
don that so upset’ Becket and his clergy)—but instead
coronation charters, other London chatters, andthe apocryphal
treatise Libertates civitatis Londoniarum (Jiberties of the City
of London). This material is knit together by biography and
chronology through its atrangement by king. Many kings
receive short entries covering the dates or accomplishments
of their reigns, which follow the laws they supposedly issued:
The whole, then, takes on the appearaice of a grand chronicle
of laws, ' ' . '

The author-compiler was not content however, with merely
ordering his treatises by reign:he also edited them in stiiking
ways. To get asense of the extent of his revisions, it is useful to
look at the Leges Bdwardi, for which his infexventions were the
most frequent and radical. The revisions double the size of the
original treatise, In the original, chapter17 retold the story of
how the pope authorized the deposition of the Merovingians
and the succession of Pippin and Charles—that is, the found-

" ing of 4 new. dynasty, the Carolinglans, The original author
deployed this familiar story to explain how even thoughkings
avere supposed to be vicars of God and-ought to eradicate evil-
doers, they nevertheless had the power to pardon these evil-
doers (chapter 18). This story changes dramatically in the Leges
- Anglorum. Here, the author places the story eatlier in the trea-
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. tise to'fall between chapters on the Danegeld and the king's

peace, and joins it to.the account in Bede of how Pope Bleuth-
eritis laid down rules for good behavior in a letter to Lucius, -
king of the Britons, The new rubrics tead “the law and related
maiters of the crown” and “che duty of the king,” and the text
articulates the principles that govern the behavior of kings:

The king by right ought to ebserve without dminution and
defend completely and with all purity alt lands and honors and
a1l dignities arid rights and Kberties of the ccown of this king-
dom, and to recall into their former state and in tl}é obligation
of all men what tights of the kingdom have been scattered and
torn down and lest... [The king] cught to preserve, nurture,
malntaln, and tole with all integrity and Libetty the holy church
of his kingdom according to th:; establishmerits of his ancestors
and predecessors ... [arid] he ought to establish good taws and
approved customs fand) eliminaté wicked ones and abolish

. them wholly from the kingdom ... The king aught to have three
slaves: luxury, avarice, and desire; if he holds them enslaved, hie

* shall rule well and famously in his kingdom. (BCfg 114 A7, 112
AS; Liehermann 1903, 635-36).

And so on. Not all of the third version of the Leges Bdward]
attracted the editor's emending imagination; nevertheless, the’
revised Leges Edwardi became in this author-compiler’s hands
a treatise unmistakably, explicitly, and implicitly critical of -
the behavior of kings—and most likely one king in particular, -
King John, whom Gerald of Wales compared to “a robber per-
manently on the prowl, always probing, always searching for

. the weak spot where there is something for him tosteal” (Ger-

ald of Wales 1861-91, 8:316). The Leges Bdwardi became, along
with the revised form of the Ten Azticles and various pieces of
legal apocrypha, a vehicle for complaint and criticism of the .
monarch and a mirror of good behavior and bad, with law as

* the reflective material,

The appearance of Arthur in such a setting {s unusual and
new. There is no Arthurian law code: even Geoffrey of Mon-
qnouth did not fabricate one for him. Nor does Arthur make
a canieo in earlier codes as one of the old kings acknowl-
edged by.current lawmakers. This absence is not surprising,
given the late date at which the English and Anglo-Norman
world learned about him, In the Leges Anglorum, he appears
in three guises. First and foremost, Arthur is a conqueror..
The first glinipse of this is'in the narrative link with Athel-
stan, the. tenth-century Bnglish king. The author-compiler
clatms that Athelstan uled tands that Arthur had earlier estab-
lished as belonging to the crown of Britain (Liebermann 1894,
22). The lands that Arthur added to his British emplre are
enumerated in the Leges Anglorum's version of the Leges
Bdwardi, Here, the reader receives the list of countiles and ~
[earns that Arthur—"a courageous knight"—had wanted moge -
than the kirigdom of Britain' and therefore had. “coura-
geously subjugated with great speed” all of the lands between
Spain and Russia, Next, Artlur appears as a legislator.and
king concemed with the administration of justice; it is Arthur's
law requiring all nobles, knights, and freemen to become
sworn brothers in defense of the land and their rights that
lies asleep until Bdgar wakens it again. Last, Arthur is a cru-
sader long before there were any Crusades—in fact, before
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there were any Muslims. He uses the power of this sworn

" protherhood to expel the Sarracens from Britain (Lieber-
ann 1903, 655-60). .

Why has Arthur appeared in, these different guises? Why .

has-this been inserted into this collection of laws? Why was
this interpolation created in the early yeats of the thirteenth
century? The answers to these questions reach back to Geof-
" frey of Monmouth's great achieveient in shaping a nesw past
for Britain out of pieces of legend, few actual chronicles,
and his own mischievous imagination. in Geoffrey's History
- of the Kings of Batuin, composed by 1138, Arthur stands as
the centerplece of the history of Britaln from the coming of
. the Trojans under Brutus to the reigu of Athelstan, Arthur is
principally a warlord, leadirig his men in battle, fighting ina
wild frenzy against the Saxons, tnvading and congpering Gaul
and dobing it out to his vassals, and fighting the Romans. He
ts the kind of king who engages in single combat with giants.
Te does dccasionally take time out to make & law or admin-
ister justice in his empire, His most significant legal pro-
nouncement, however, comes 1ot in a law, per s¢, but in
response to the Roman demands that Arehur turn himself in
" to the Senate as a-criminal for having broken Roman law,
Atthur responds by decreeing that the Romans.pay him trlb-
ute, rather than paying them hiraself, For, as he says, “noth-
ing that is acquired by force and violence can ever be held
legally by anyone," an old legal maxim stretching back to

Justinian, Mostly, however, Arthur summtons assemblies and

reaches agreement on policy with his bishops, archbishops,
and nobles in preparation for war. Geoffrey’s Historia was
zeceived by the English with accolades, and its narrative and
kings slipped into some of the chrontele histozies of his own
day-and thereafter. What criticism there was—{rom William
- de Newburgh in the late twelfth century—was drowned out
by excitement over the discovery of such a valuable tale about

© Arthur and thie Britons, ' S
Geoffrey set in motion an escalation of Arthuriana in the
latter halFof the twelfth century, His History wis translated by
1154 by the Anglo-Norman poet Wace, while Wace's Roman de
Brut was itself translated and considerably expanded by the
English-language writer catledl Lawman, most likely in the

reign of John (1199-1216). Atthur also appears in the back-

ground of contentporary ladsand other chivalic tales, His court
and reign often frame the events of the legends, even if he
does not play an actlve role. Arthur’s world is the world in

which Chrétien de Troyes set his romances. The king holds &~ .

court of appeal in the Norman writer Beroul's Romance of Tris-

tran. He fights a giant in a digression in Thomas of Britain’s

Tyistran. There is noneed to detail the xise of the presetice and
magnetism of Arthur in the fmaginative and historical licera-
ture of the twelfth century, however. The peak of this mania
was surely reached at Glastonbury, where the actual bones of

King Arthur were saiscovered” and teinterred with fanfarein

the 11903 {Gransden 1976).
- What is important fiere is the observatton that over the
course of this century, Arthur was transformted in many texts
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the Nocth Atlantic, and Gaul, and fighting Saxons, glants, and
Romans? Arthur, a medieval character in popular literature,

served as a-mircor to his readers. As Arthur aged in literary -

terms, however, he more and more conformed to the shape
and attributes of the patrons who wanted to hear and read the

‘Tegends about him. So Arthur was bound to change from a

British warrior into sormething more. By the tate twelfth cen-

ury, that something nore was a king who made law, settled

his conquests with decrees, and worked through his court and
the courts, and whose stature depended onthis administration

of justice. Is it all that surprising that in many ways Arthur

came to resemble Henry IT of England? This resemblance was
not merely a reflection of the tastes of the royalty. The recog:-
nition went deeper down the tanks of society."As Bartlett
recently observed, “a particular coloration borrowed from the
legends and literatfire of Arthur and his knights had begun to
vint. the life of the English atistocracy” (Bartlett 2000, 251).
The Arthur of the king and barois ruled a wide realm, includ-
ing Britain, Gaul, Ireland, and Scotland at the core, just as
Henry [ and his sons ruled England, Ireland, Scotland, and a
large part of the wider kingdom of France, Arthur fought his
own wars; Henry 11, Richard, and John kitew batile. He Taid
down the Jaw; the Angevins reshaped English law inito what
many would call the foundation of the Common Law, Their

subjects thought they were too interested in the workings of
justice—an especlally common criticisr of John, ' ‘

The importance of Arthurin literature of all sorts,and even
his transformation inte a legislator and judge, does not fully
explain his intrusion into the Leges Anglorum, Bngland, after
4}, had law-giving kings whom it celebrated—&thelberht, Offa,
Alfred, Rdgar, Cnut, but most of all Bdward the Confessor,
whose name became assoclated in the generations after 1066

with the goad old law of the Anglo-Saxon state, the laws that

Norman kings needed to confirm and conforr to in order 1o
assure the stability of their rule. Why did Edward the Confes-
sorneed asomewhatdistant predecessor—an Arthur? Three rea-
sons come tomind, afthough there arelikelymore. First, Edward

 did not match the chivalric ideal that had becone the standard

of the twelfth century, On the contrary, he had been promated
from his death, and fervently from the 11305, as saintly king,
wise, celibate, peace-loving, and holy. Anything like a martial

- quality is only barely visible through the screen of his saint-

hood. With his canonization in 1161, Bdward ceased in some

ways to dominate the Imaginative memoxy of England’s legal

past(Barlow 1970, 256-85). Second, the Leges Angloram pro- ?

vided an opening for a new legislator to be added in order to
extend the list of England’s ancient legislators; the opening

appeared because the Leges Anglornmhad taken from one ofits

souxces, thethird version of thie Leges Edwardithestrange notion
that laws can fall asleep and be reawakened years afterwards
by later monarchs, The Leges Edwardi clainis that Bdgar's Jaws

slept through Athelred’s troubled reign, as well as the raleof

the Danishkings, beforebeing e awakened by Rdward the Con-
fessorand confirmed by William I (EC';f3,34.1b.434.3). How dif-

* feultwasitfor the anthorof theinterp olations to make Arthur

 from a warrlor king to a justice-admintstering monarch, from-

fighter to judge. Why did this transformation occur? Wasn't
Archur busy enough conquering Scandinavia, the islands of

. the créator of law that slept until Bdgar woke it up? Through

this connection, the chain of lawgivers was steetched back to
incorporate theking that mostlate-twelfth-century atistocrats
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and kings would consider their model, Last, the use of Arthur
as the mouthpiece for some of the lawin the Leges Bdwardipor-
tion of the Leges Anglorum fit the audience, ifitis true that the
whole collection was concelved as aeriticism of KingJolmn. John
was a reader of Arthurlan romances and, fike his brother, pos-
sessed asword hallowed by ts associations with the knights of
Camelot: Tristan’s own, as his brother Richard carried Arthur’s
Excdltbur (Bartlett 2000, 251). Here was akingwho mightvalue
what Arthur said. . ‘ - ;

S0 a legal literature of complaint in Bngland was born, a
literature deriving its strength and attraction From the history

harkateanin ravaas

the Magna G

of written law and the habits of royal promises, bath ofwhich

- .the Notman Conguest and late political conflicts magnified " -

and then cakcified. Other European kingdoms-at a later date
retummed to old law to criticize kings: the Aragones demanded
the restoration’of the Usatges, their oldest wiltten Taw-code,
and the abolition of Roman law in the relgn of Jaime I (Kagay
- 1994, 45), and the French asked for the return of the “law of-
St Louis" in the crises of 1314-16 (Brown 1981). Laws that
had begun their lives as authoritative pronouncements by the
count-kings of Bareelona and the king of ¥rance now werte-

handled by opponents of royal prerogative in the same way -

that authoritative statements of old English lagawere wielded .

by both Henry IT's and Johw's barons, But the English laws
hold a different place in theit polity. The law occupied amuch
grander place in the wiinds of opponents, perhaps because, as
. Susan Reynolds points out, lyranuy seemed so much more
likely to occur in England than elsewhere, and kings, like their
opponents, drew from the same stream of inspiration and con-
timued to express their own ideals in legal texts (Reynolds
1997, 51). The literature of complaint did not end with the
recopying of older laws, especially the Leges Anglorum, during
‘the crises of the thirteenth, fourteenth, and fifieenth centu-
ties, bitt continued in new treatises that proj ected themselves
back into the world of the laga Bdwardiand, by sodoing, pained.

- both authority and readets: the Modus tenendt Parliamentum

- and Mircour of Justices belong to this gente {Whitraker 1805;

Pronay and Taylor 1980} 7
But it was not just a literature of complaint that had been
created, It was also 2 political identity dexived from a new

“important to the first generation of Normans—had been meta-
.morphosed by a new political context, the Angevin Emplre.
" The late twelfth-century baronage and its kings irthabited an
altered mental world, and thelaws of their predecessors proved
ialleable for their Arthuxian imaginations. The Leges Anglo-
rurn may tell us about the: development of the ideas behind
the Magna Carta, as Holt has argued, and it ceriainly tells us
“about the thought world inhabited by the barons—both John's
supporters and opponents {Holt 1992, 56). What bound these
groups together was more important that any mere history of
English law that had been crafted. ' '
Although the consequences of this use of old law in situa-
tions of political dissent are at times difficult to disentangle
from other aspects of Bnglish political life and constitutional

struggles, » few observations miy at least iluminate the knot .

in greater detail. I a kingdom or a people was defined in the
Middle Ages by its possession of a single law, then any dis-
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pute about the content of that law becomes primarily a prob- '

fem of political identicy, How much would Henry IThave sensed
this reality in his dispute with Becket over the laws? How
much would the legal shapelessness of his “empire” have
heightened his awareness of his need to.control the law, to
create a common law? That such questions about polit icat iden-

tity and the old law might find common ground in their -

answers is suggested by the fact that the London creator of

the Leges Anglorum borrowed most heavily from Geoffrey of -

Monmouth’s Historia regum Britannie for his Interpolations;

Reynolds has suggested that one of the many reasons for the

popularity of this history was “that its glorification of a Brit-
ish past transcended the uncomfortable division between Nor-

mans and English” {Reynolds 1997, 267). By the time of the.

Angevins, the History had erased the legal differences notonly
between the Normans and English, but also between Ange-
vins, Normans, Bretons, Manceaix, Poltevins, Scots, Irish,
Welsh, and English. This was a new myth for anew age.
The jmplications of the use of legal literature against the

crown go beyond Angevin constitational struggles. The imag- - '

{ifative memory of the chivalrlc classes may stand with the
Magna Carta at the center of the development of English con-
stitutional thought, where Common Law principlesand ancient
codes of lawwere used to manipulate and restrain soverelgns.

The furious copyingof the Leges Anglocum infourteenth-century

London may have been immediately concerned with the goal -

of getting the city'sliberties réconfirmed by EdwardIT, but these
texts had potency because, by then, they were accepted as defin-
ing the political relationship between ruler and ruled (Catto
1981, 37072, 387). And, {urthermore, the myth of the Bnglish
constitution for seventeenth-century critics of royal absolut-

ism was a myth deeply rooted in the ald Jaw, in Anglo-Saxon

dooms, Angio-Normantreatises',and theMagna Carta, notjust

" because these critics récognized. that the common Yaw was i1t

fact taden with principles that contributed to the establish-
ment of thei parliamentaty government, but also because the
imaginations of the Lnglish'were accustomed, through gener-

ations of practice, to run along these lines and inclined to seek .

out the frame for complaint and identity in such older legal

_ - literature, ®
origin (Kumar 2003, 62-66), England’s early legal history—so =

- e

NOTES

1. HOFy represents the last, or London, recenston of the Leges Edward{ Con-
Jfessords, which was onie of several lepal texts gathered 1o create the Leges .-~

Anglorum, In this anicle, BCh relers to the earliest version of the Leges
Fdwardi; BCf2 to the second, add ECf; to the third version; which lisel
became the basts for ECf4, ECTt and ECF2 are avallable in O'Brien 19947,
158-203, BCTz and BCGi4 are in Liebermann 1§03, x 627-72. Leges ‘Angl
refers to the complete text of the Leges Anglozurm, but will only be used-
for citatlon to texts other than BCE4. All citations ere to chapters and
sub-chaptess as fou nd it O'Bren 19993 and Liebsrmann 1903 for BCH~4;

- citatlons to Leges Angh ace to chapters and sub-chaptecs in Tieber-
mann 1894. B v -

2, The most impottant of these legal ericyclopedias, Textus Roffensis, has
been reproduced in black and white, edited by Peter Sawyer for the Bady
Buglish Manuscripts in Facsinife. The Medway Atchives Office has placed
color tmages of all of its folios online athtip:icityackamedway.govakd,

4 Thistextis currentlyavailable onlyints solemanuseript copy, thitteenth-
century Luffield priory book, aow Cambridge University Libravy, MS
Be.ts




S T LY T RTPE T PR LT ELTEORRE I

REBERENCES

Barlow, Frank. 1970, Edward the Confessor, Beckeley: University of California
Fress.

——— 1979 The Bnglish Church, 1066-1154 London: Longman.

e, 1986, Thomas Becket, Berkeley: University of California Press.

Bartlatt, Robect. 2000. Bigland under the Normon and Angevin Kings, 10751225,
Oxford: Clarendon Press. .

Brovm, E. A. R, 1991 “Refornt and Resistance to Royal Authority in Pourezenth-
Gentury France: The Leagues of 1364-25." Parlloments, Bstates and Represen-
tatlon 13 193-34. -

Catte, Jeremy, 1981, “Andrev Hown: Law and History in Pourteenth-Century

Bnpland.” In The Writing of History in the Middle Ages: Bssays Presented to '

Richard William Southern, ed. R. H. €. Davis and J. M. Wal ace-Hadrill,
36991, Oxford: Clarendon Press. :

Dovemer, L. J., ed. 1972, Leges Henrici Primi, Oxford: Clarendon Press,

Duggan, Charles. 1963, Twelfth Century Decretel Colleetions and Theie Impor-
tance In Bnglish History. Londemn: Athlone Press. o

. 1996, “Papal Judges Delegate and the Making of the ‘New Law' in the
_ Twellth Century” In Cultures of Poswer: Lordship, Stetus, and Process in
Twelfth-Centucy Burape, ed. Thomas Bissan, 172-99. Philadelpia: Univer-
sity of Pennsylvania Press. . :

Gammatt, George. 1986, “Coronatlon and Propaganda: Some Implications of
- the Norman Claim to the Throne of England {n 066 Transactions of the
Royal Historical Soclety, sth series 36:100-08, o

Oxford: Oxford University Press.

- Gerald of Wates. 1861-91. Opéra, ed. ]. 5. Brewer. 8 vals. Ralls Seri¢s, London:
Lengman. o
Gransden, Antonta. 1976, “The Growih of the Glastonbury Tradittonsand Leg
. ends in the Twelfth Century.” fourmal af Eeclesiastical History 21:337-58.

* Green, Judith, 1986, The Gavernment of England under Henry I. Cambridge:
Camibridge University Press.’ : R

Hall, G, D. G., ed. 1993, Theé Treatise on the Laws and Customs of the Realm of
England Commonly Called Glanyill. Oxford: Clarendon Press.

_ Herbert of Bosham. 1875-85. “Vita” Tn Aaterials for the Histury of Thomas
Becket, Archbishop of Canterbury, ¢4, J. C, Robeutson and J. B. Sheppard,
+ vols. Rolls Seties. London: Longman, ’

Hol(,]. C. 1985. "The Orlgins of the Constitutional Trzdltlon in Bngland." Tn
Magna Carta and Medieval Government, 122, London: Hambledon Press,

—. 192, Magna Cocta, and ed. Cambridge: Cambildge University Press.

" John ofSaHsbury. 1487, Bntheticus Major and Minor, ed, and trans, Jan Van
Laachoven, 3 vols, Tetden: B. 7, Ball. . ‘

...... bt veepa

. 2007, Conquered Englond: Kingship, Succession, and Tenuré, 1066-1166,

_ Tuener, Ralph V. 1994. Xing foha. London: Longman,

PP P T P PO TSI R R R R ET PR L T TR AR LA LA L L

ML e e T LT A L L PRI S AL U R At bl

Kagay, Doriald ], ed. 1594 Usatges of Bascelorra: The Fundomental Law of Cata-
lonia, Philadelphia; Univarslty of Pennsylvania Press,

Kumar, Krishnan. 2003, The Making of Bagllsh Natfonal Identity. Cambridge:
Cambridgs University Press. - ‘

'I.tebe:mann, Pelix. 1894, Uber diz Leges Anglorum saeculo xiil ineunte Londinifs
collectae, Halle, Germany: Max Niemayer.

Liebermans, Pelix, ed. 1g03. Die Gesetee der Angelsachsen, Vol. 1. Halle, Gex-
many: 8. M. Niemeyer. :

. 1913, %A Contemporary Manuscript of the ‘Leges Anglomam Collec
tae.” Englith Historfcaf Review 28: 932485, -

0'Brien, Bruce. 1596, “From Mordor to AMuedium;: The Precanguest Origin and
Norman Revival of the Murder Fine,” Specufum 711 321-57.

———— 19991, God’s Peace and King's Peace: The Laws of Bdward the Confessor,
Philadelphia: University of Pennsylvania Press. :

—, 1999& “The Becket Conflict and che Invention of the Myth of Lex on
seripta In Leaening the Law: Teacking end Transmisston of Enghish Law,
1150-1900, 2. Jonathan A, Bush and A. Wiffjels, 1-32. London: Hamble-

don Press. ,

Pronay, Nichelas, and John Taylor, eds. 1980, Parlfamentazy Texts of the Later
Middle Ages. Oxford: Clarendon Press. -

Reynolds, Susan. 1997. Kingdom mid Communities in Vesternt Burope, goo-1300.
and ed. Oxford: Clarendon Pross. S :

- Roger of Howden. 186871 Chronice, ed. William Stubbs, 4 vols. Rolls Seifes,

Landon: Longmin.

Smalley, Beryl. 1973. The Becket C‘o:gﬂfct and the Schools: A Study ofInteifecwajs
in Polities. Oxford: Basil Blackwell.

Ulkmann, Walter, 1965, “On the Influence of Geoffrey of Monmoiith in Ruglish
History.”In Speculum Historlale: Gesehichte im Spiegelvon Geschichtsscheet-
- bung und Geschichtsdeutung Johannes Sparl dorgebacht, ed. C. Baver, L.
Bahn, and M. Milller, 257-76. Freiburg: Alber. . :

Whitelock, Dorothy, ed. 1961, The Angle Saxen Chronlcle, New Brunswick, N
" Rutgers University Press. ;

Whittaker, W. J., ed. 1895, The Mirrourof Justices, intro. by . W, Maitland, Vo,
7. Selden Soclety, London: B. Quaritch. .

Wormald, Patrick. 19942, “Quadtipattitus.” In Law ond Government in Medi-
eval Ergland and Normandy, ¢d. G, Gamett and J. Hudson, 11147, Cam-
bridge: Gambridge University Press.

.1994b. “Laga Edwardf: The Textus Roffensisin Coatext.” Anglo-Norman
Studies 17: 24368, ' .

.1999. The Mahing of Bngltsh Lav: King Alfred to the Twelfth Century,
vol. 3t Legislation and its Limits. Oxford: Bfack\vell Publishers,

4

PS + July 2010 473




I

‘With |

Pisiarean ST

S Y PP O DT PR PO PP PY T TTY PP TR IP T T LI TR EUL DL LR LTS P I L L L L e e P YR COR LR

T T S PIT TN L L ALt Lt e e LR PERC RO T P T U EC L I

a Little Help from a Friend:

TTT T T T r Tt T e LT Tt T IS ELITa PSP e IIP T DAL S LA PR ITIN

P P P ST TT Y TE T IIL T T PR T RPN

Habeas Corpus and the Magna

Justin J. Wert, University of Oklahoma
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t the beginning of the twentieth cehtury, Chatles
Mellswain observed that the new histories of the
Magna Carta were portraying the charter as a

 “document of reaction” that could only fulfill

- its purported greatness “when men [were] no
longer able to understand its real meaning” (Mellwain 1914,

" 46). Characteristic of these early-twentieth-century writers was
Rdward Jenks, who, In his 1904 article “The Myth of Magna
Carta,” came to the conclusion that the real beneficiaries of

the documerit—the liber homo of Atticle 39—wverenot “the peo-
ple" we traditionally imagine, but rather an “aristocratic class
... who can no more be ranked amongst the people, than the
colmtry gentleman of to-day” (Jenks 1904, 269). Although
Jenks's position is often criticized as extreme, it is neverthe-
less the case that virally all of the Magna Carta’s modern
commentators recognize vast historical inaccuracies in the
Whiggish accounts of the charter's development up until the
late nineteenth century (Radin 1946; Reid 1993; Hatliday 2010,
15-16).* What these new revisionist histories suggested was
that the Magna Carta’s great p[ovisiorlswdlle process and trial

by jury—only became great when, forgetting or ignoring the '

charter's seemingly Jackluster beginnings, generations sib-
sequent to 1215 gave them new meaning,

But despite the Magna Carta's admittedly feudal origins,
we continue to regard the charter as the foundational expres-
sion of modern constitutionalism, What this suggests, then, is
that as we attempt to make sense of the Magna Carta, we

should begin riot arRunnymede, but gfterit, accounting along

the way for other political and legal developments that helped
facilitate the charter’s transformation into its elevated posi-
tion in the Western legal tradition. When we do, we quickly
discover that the Magna Carta had a little help along the way.

" HABEAS CORPUS AMD THE MAGNA CARTA

One of the most effective tools used to enforce subsequent
reinterpretations ofthe substanitive core of the Magna Carta’s
_ procedural provisions was the writ of habeas corpus. This verit
has been so intertvwined with our understanding of the Magna
Carta that in both Coke’s Institutes and Blackstone’s Commen-
{arfes, it is portrayed In the same lofty terms as the charter
{tself, as “the great aud efficacious writ” that serves to free
those who may be “taken, or committed to ptison contralegem
terrae, against the Taw of the land” (Blackstone and Tucker
1803, 131). Reborn together in the early seventeenth centory
during the battles between the Common Law and Chancery

- courts of James I, habeas corpus henceforth served as the pre- -
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ferred legal mechanism to enforce substantive readings of the
Magna Carta’s legem terrae-——now read as “due process™—
provision of Article 39 (Corwin 1928; Duker 1980; Halliday
2010, 15-16). By the eighteenth century, Blackstone felt confi-
dent enough to assert that habeas corpus was now “another
Magna Carta” (Blackstone and Tucker 1803,131; Nutting 1960;
Meador 1966}, : :

- Bu like the great charter that it came to enforce, the orl-
gins of habeas corpus suggest that the writ was not always
deserving of its modérn encorniwms. The first recorded appear-
ance of habeas corpus was, int fact, in 1199, predating the Magna
Carta by 16 years. Originally part of the mesne process of eatly
legal adjudicatfon, the writ was widely used to ensure the pres-
ence of parties in court (Cohen 1938; Duker 1980). In the fif- -
teenth century, a distant variant of modern habeas corpus
appeared as the Kinig's Chancéry coutts began to use habeas
corpus, along with writs of certiorari, to remove cases from
inferior courtd into their own, Hardly concerned with the vin-
dication of individunal xights or issues of due process as we

. understand them today, this cum causa version of habeas cor-

pus served to enforce the privilege of certain classés, suchas
“clergy, members of Parliament, ministers of the King, and
officers of superior courts,” to enjoy legal proceedings in more
sympathetic jurisdictions (Meador 1966, 11),

Increasingly, permutatious of habeas corpus developed
throughaut the sixteenth century that allowed the writ to be

"used in criminal matters to discharge prisoners if they were

held unlawfully (Meador 1966).2 And with the constitutional
crises of the early seventeenth century, habeas corpus’ prior
use both asa tool in jurisdictional conflicts and as a develop-
ing legal challenge to unlawful imprisonment quickly-set it
against monarchical power. ’

In Darntel’s Case in particular, both the Magna Carta and
habeas corpus were partidlly reinvented, with habeas cozpus

“now explicitly enforcing a more capacious reading of the -

Magna Carta’s legem terrae (Halliday 2010, 137-39)3 Impris-
onéd by the Privy Couneil for failure to pay.the kings tax
through forced loans, Darnel petitioned the King’s Bench for
a wrlt of habeas corpus challenging the jurisdiction of the
Council to hold lim. The Crown’s response to the writ, how-
ever, stated that Darnel was being held “per speciale ‘manda--
tum Domini Regis,” and not as the result of indictinent or
other established common law legal processes. Danel argued
that habeas corpus served to “return the cause of the impris-
onment, that it may be examined in this court.” Although &
return was made and a cause provided, substantively, there
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. was *no cause at all expressed in ir.” John Selden, one of
" Damel’s counsels, contended further that the king's return

violated Articte 39's per legem terrae provision by imprisoning

- subjects without “presentment or by indictment.” He then

went on to argue that if “per speciale mandatum be within the
meaning of these words ... then this act has done nothing”
(Meador 1966; 15). - '

Meaning and Legacy of the Magna Cirta
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ical to modern sensibilities. Significantly, although the Act

was limited to criminal detentions, it excepted from its pro-

tections those people detained for “fefony or treason plainly
expressed in the warrant of commitment or in execution by
legal process,” antl it did not allow the release of prisoners
completely unless the writ challenged the timeliness of an
indictment {Oaks 1964; Halliday 2010, 237-46). What the Act

Hardly concerned with the vindication of individual rights or issues of due process as we

" understand them today, this cum causa version of habeas corpus served.to enforce the . -

phivilege of cértain classes, such as “clergy, members of Parliament, ministers of the
King, and officers of superior cownts,” to enjoy legal proceedings in more sympathetic

_ In response, Sir Robert Heath, who argued the Crown's

position in the case, agreed that the “fundamental grounds

~ of argument upon this case begins with Magna Carta,” but

he argued that the substantive meaning of the legem rerrae

provision certainly encompassed any command of the King.

The King’s cause, while not “expressed,” was simply not yet
“ripe,” and the “judicature have ever rested satisfied there-
with ... if a marn be comitted. by the commandment of the
king, he is not to be delivered by a Habeas Corpus in this
coutt, for we know not the cause of the commitment.”
Although Darnel was ultimately unsuccessful, the very sug-
gestion that habeas corpus was the natural guarantor of
Magna Carta’s legem terrae provision, along with the increas-
ingly popular assertion that the King's prerogative was no
patt of the-fegem tercae, were salient developments (Meador
1966, 13~15)% ‘ :

- The next year, in 1628, Parliament passed the Petition of

Right, In the Commions, a'version of the Petition was put for-
ward that specifically allowed habeas corpus to challenge
detentions’ (especially by the Crown) that lacked ‘a specific
cause of commitment, thus attacking the Darnel decision
directly. Leading the debate in Parliament was Sir Edward
Coke, who, at the same time; was completing his Institutes on
the Law of England. Coke's section on Article 39's Nisi per legem
terrae clause not only read it as “without due process of law,”
but further asserted that due process simply meant the “Com-

mon Law.” Tellingly, he then asked, *what remedy hath apatty .

gileved” under due process to rectify false imprisonment?
Coke's answer, in two clanses in this section, was “habeas cor-
pus” (Meador 1966, 16-17; Halliday 2010, 137-39).

- With habeas corpus’ role as the preferred enforcement

mechanism for the Magna Carta’s legem teriae provision
asserted by Coke, the writ received further imprimatur in the
Habeas Corpus Act of 1679.% The 1679 Act, however, was not
the palladium of liberties that some, like Blackstone, would

later assert. Although the Act decreased time limitations in

returns to_the writ, allowed individual judges—not-just full
courts—to issue the writ during vacarion, and sought to pra-
hibit transfers of prisoners out of the reattn to avoid the writ's

reach, It also contalned limitations to the writ that seem Inlm-

A76 P8« July 2010

did suggest, though, was that the substantive content of the
legem terrae, now enforced through habeas corpus, was primar-
ily aimed at correcting the arbitrary nature of royal preroga-
tive, and not providing a wider set of personal xights.

HABRAS GURPUS AND THE MAGNA CARTA
IN THE NEW WORLD :

The fusion of the Magma Carta’s legem terrae and the weit of
gt 5

habeas corpus would, of course, make its way into the nascent
Amerlcan colonies, initially through Coke and then primarily
through Blackstone, who, in his Commentaries, proclaimed that

the Habeas Corpus Act of 1679 was “another sagna carta-
“(Blackstone and Tucker 1803, 135; see also Stoner 1992, 21).
" Blackstone asserted that the “glory of the English law con-

sists in clearly defining the times, the causes, and the extent
when, wherefore, and to what degree, the imprisonment of
the subject may be lawful” As a “natural inherent right” that
is “established on the firmest basis by the provisions of magna
carts,” it is best supported and defended by "habeas corpus”

(Blackstone and Tucker.1803, 135). But even before Black-

stone, and as early as the 1680s, Massachusetts, New York,
and Pennsylvania attempted to guarantee the wiit modeled
on the provisions of the 1679 Act, but these measures were

summarily annulled by the Privy Council. In the first few .

decades of the eighteenth. century, royal governors.in Vix-
ginia, North Carolina, and South Carolind provided for the
wiit through proclamation; not statute (Oaks 1964).

But in Federalfst #84;Aqumder Hamilton seemed to sug-

gest that habeas corpus, now enumerated in the proposed
Constitation, brought within its protection our most funda- -
mertal rights, and did so in a more -effective maoner than

would a Bill of Rights or even the Magna Carta itself® For
Hamilton, the pratection of fundamental rights was already
secured more fully in the Constitution as it stood with no
aniendments than if specific rights were enumeiated. Along

with the prohibitions against ex post facto laws, bills of,

attainder, and grants of nobility, Hamilton proposed thatthe
habeas corpus clause in Article 1 was the primary defense

against arbitrary arrests and imprisonments, which, In his-
words, were the "favorite and most formidable instruments
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of tyranny” (Alexander 2003, 522). Mere parchment barriers,
according to Hamilton, such as those that would eventually
ba enumerated in the first eight amendments, could never be
as powerful in'guaranteeing individual liberty as the simple
protection of habeas corpus, Hamilton then went on to dis-
tinguish the rights guaranteed in the uhamended Constitu-
tion from. “bills of rights” niore generally, which he considered
to be simply “stipulations between kings and their subjects,
abridgements of prerogative in favor of privilege, reserva-
tions of rights not:swrrendered to the pyince. Such was
MAGNA CHARTA, obtained by the Bavons, sword iw hand,
. fromking John" (Hamilton et al. 2003, 523). Here, then, habeas
carpus further assumed the burden of the Magna Carta's legem
terzag proviston through a Whiggish fiction, allowing the Great
Writ of Liberty to become a fundamental guarantor of due
progess in the Constitution. * * ’ : :

To be sure, our modern notion of habeas corpus as 4 tem-
edy that, in the words of Justice Oliver Wendell Holmes, can
“cut through all forms and go ... to the vexy tissue” of uncon-

stitutional detention, never crossed the minds of Selden, Coke,
" or Blackstone (Frankv. Mangum 1915). Important limitations, .

modeled on the 1679 Act, would continue to constrain both
habeas corpus’ procedural reach and the set of substantive
rights that the writ was now imagined to protect in the United

States. Like the Magna Carta before, habeas corpus’ power

was only ever as large and far-reaching as contemporary
notions of due process allowed, Like the Privy Council's accep-
tance of the King's speciale mandatum as consistent with the
legem terrae, habeas corpus would also xeflect the limits of sub-
© stantive rights and legitimate governmental processes.

- In antehellum America, for example, habeas corpus was
used to enforce substantive rights and limit governmental
procedural abuses on both the state and national levels, but
what exactly constituted due process was widely divergent.

Moreover, procedusal limitations to the writ all but pre-

vented national courts from removing cases from state juris-
dictions frito their own. These limitations In pact spurred the
development of habeas corpus, as this concept was used in

some southern states to vindicate asserted due process rights

of slaveholders when their “property” absconded or was sto-
_ leni. Some northern states, on tHe other hand, advanced a
Tuote capacious notion of due process and aggressively used
habeas corpus to thwart the enforcement of the Fugitive Slave

Clause of the Constitution (Oaks 1964; Morris 1974; Duker

1980). : . _
Certainly, the Civil War seened to redefine some funda-
mental rights, and, as would be expected, habeas corpus was
. similarly redefined, both in its procedural reach and inits sub-
stantive application, to enforce these rights. Beginning in the

first half of the twentieth century, habeas corpus stowly deyel- |

oped into a legal remedy for any due process violation. Cov-
ering a catalogue of fandamental rights wider than the Magna
Carta ever promised, Zechariah Chafee proclaimed thathabeas
corpus’ substantive reach now included:

(¥]he right to be accused by a grand jucy, to be immune from
double jeopardy, nat to be deprived of liberty without due pro-
cass of law, to a speedy and public trial by a jury of the vicinage,
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1o be informed of the nature of the accusation, to be confronted
with the witnesses against him, to call his own witnesses and
have his'own lawyer. (Chafee 1952)

T Fay v. Noia (1963), at the apex of the Suprcme Coutt’s lib-
eralization of habeas corpus during the 1960s; Justice Bren-
nan said of modem encominms for the writ:

These are not extravagant expressions, Behind them may be dis-
cerned the unceasing contest betvreen personal libertyand gov-
_ernment oppression. It is no accident that habeas corpus has time
and agaln played a central rolé in national crises, wherein the -

clatms oforder and of liberty clash most acufely, not ondy in Bngland
int the seventeenth céntur)r, but alse in America from ouy very
beginnings, and today. Al(ho’ggh in form the Great Writ is simply
‘a mode of procedure, its history is {nextricably intertwined with
the gro*.j.rt'h of fundamental righits of personal liberty, For its func-
“ tion has been to provide aprompt and efficaclous remedy for what-
ever society deems to be Intolerable restraints. (Fay v. Noia
1963} ’ :

Petpetuating the myth of habeas corpiis’ progressive develop-
ment as much as anyone before him, Brennan then asserted
that as early as the sixteenth century, habeas corpus simply
“prefigured the union of the right to due process drawn from
Magna Charta” (Fay v. Noia 1963). ' C

_ What, then, are we to make of the historically inaccurate
accounts of the Magna Caxta and habeas corpus? One profit- -
able way might be to treat Blackstone’s assertion of habeas
corpus as “another Magna Carta” not as an account of origins
for either the Magna Carta or habeas corpus, but ratherasan -
account of their capacity to develop and change over time.
Blackstone's attribution of habeas corpus’ new role as succes-
sor to the Magna Carta could easily be questioried and then
summarly rejected as nothing more than what Alfred Xelly

called “law office history,” whereby lawyers pick and choose

facts that construct a supposedly inevitable narrative purely
in the service of their own position (Kelly 1965). Certainly
accounts of both the Magna Carta and habeas corpus fali prey *
1o this vice, as the substantive rights of the barons that the
Great Charter most likely sought to proteci—like the substan-
tive “rghts” of slaveowners that habeas corpus was used to

protect--are too often ignored.

Nevertheless, the very fact that the substantive and proce-
duraldue processrights that both the Magna Cartaand habeas
corpus have protected through the centuries have varied
considerably—even in negative directions—is proof enough of .
their libexty-regarding potential. In this sense, our acceptatice

" of less than accurate histories is, at the very least, testament to

our nonmative preference for more capaclous notions of per-
sonalrights and liberties. ' :
Tn his 1914 article critiquing Whigglsh accounts of Magna
Garta, Charles Mcllwain came to the conclusion that while
some modern rights, like trial by jury, were never implied in
the document in the way that we imagine today, “we may still
hold, as oitr fathers did, that the law of the land is thexe” (Mcll-
wain 1914, 51). Tntentlonal or not, then, the wisdom of the
barons who managed to secure feudal rights at Runnymede
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Was present in the frammg of procedural rights—like Jegem
terrae—that were specific enough to protect their most imnie-

diate substantive concerns-but, fortuitousty, general enough.

" to remind us that there is still work left to be done. n

NOTRS
1. OnWhiggish accounts of hiswry more generally, see Butterficld {1931}.

2, Somescholars 2t ethathabeasco us’ mistaken link to the Magna Cacta
was pegpetuated further b amisun:IPrstandlng of Chapter 36 relating to
thewritof inquisition, or the writ deadla et otie ([Cohen1938). People detained
for murdex could obtain pretrialrelease througl the wiftif theycouldprov
that thefc accuseracted out of “spite 2iid hate,” The Magna Carta’s guar-

antee of this writ was most likely the tesult of the fact that King Johri began -

to charge for the writ (Meador 1966),

‘3. Datnel’s Casets also referred to as the Five Knights Cose, 3 State Trials { -
{1627},

s A«ordmg to Meador (1966], the difficulty heve for the Pn\ry Council was
that in using habeas corpus to look behind a stmple procedural retuen of
the writ and examine its substantive basls, the King's judges were putin

the unenviable position of questioning the King's ordey tEemselves

"6, ‘Before the 1679 Aci, the Habeas Corpus Act of1641 eftemveiyabo!(shed
the Stac Chambet (see Cohen 1938). Poran excellent overview of the rather
cutious legislative history of the 167y Act, see Nutting (1960}

6, AnticleT, section 9, provides that “the lprwi!ege of the svrit of Hiabeas cor-
pus shall not be suspended, unless when in cases of:ebel!ton or invasion
the public safety may require {t.”
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S]avery and the Magna Cartain the
Development of Anglo-American

Constitutionalism

Justin Buckley Dyer, University of Missouts, Columbia

“@{fﬂ £ Engllsh and Amemcan consutuhonal thought rests
on one shared foundation, it is the principle that exec-
%1 utive power, in order to be legitimate, must be subject
3 to law. In the thirteenth century, the Bnglish jurist

Ly

2

;,..

_ ng’ rather than the King makes the law--and trged, “Let
the King ... bestow upan the law what the law bestows upon
him, namely dominton and power, for there is no King where
will rules and not law” (White 1008, 268). Bracton no doubt
hadin mind some of the recent provisions of the Magna Carta
{1215), which provided a formal codiftcation of this principle.
The rebel barons who imposed the Magna Carta on King John
were animated by a desire to limit arbitrary executive power,
and, in Atticle 39, they secured a promise from the monarchy.
that "no free man shall be arrested or imprisoned, or disseised
or outlawed or exiled or b gity way victimised, neither will we
‘attack him or send anyone to attack him, except by the lawfut

"judgment of his peexs or by the faw of the land” (Turner 2003,
231}, In the fourteenth century, Article 39 was redrafted by
Parliament to apply not only to free men but also to any man
“of whatever estate ot condition he may be,” and this process
of reinterpretation continued throughout the next several cen-

turies as Parliament expanded “the Charter’s special ‘Tiber- -

ties' for the privileged classes to general guarantees of liberty’
for all the king's subjects” (Turner 2003,3). |
The principle that a person ought not be “in any way vic-
timised ... except by the lawful judgment of his peers or by
“the law of the land" was given legal force in the commeon law
through. the writ of habeas corpus, which allowed an individ-
ual to challenge the grounds of his detention or inolestation,
As Bailyn notes, moreover, the American “colonists' attitude
to the whole world of palitics and government was fundamen-
tally shaped by the root assumption that they, as Britishers,
shared in a unique inheritance of liberty” (Bailyn 1967, 67). As
such, the Charter’s principle of individual lberly was so well
enshrined in the canons of jurisprudence operating in the
American colonies that the U.8, Constitution of 1787 sinaply
assumed that the principle was operative in the newly created
federal regime as well. Article 1 of the Constitution provided

- that “the privilege of the Writ of Habeas Corpus shall not be

suspended, unless when in Cases of Rebellion or Invasion the
public Safety may requireit,” and, in a concesston to the Anti-

. Pederalists, the Fifth Amendment succinetly reiterated the
principle behind habeas corpus review: “No person... shallbe
deprived of life, liberty, or property without due process of
Taw," '
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NATURAL RIGHTS AND THE RIGHTS OF ENGLISHMEN

.., Henry de Bracton declared that “the law makes the -
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Oue jurispruderitial and philosophical question implicated by

the common law tradition was whether the profections and.
privileges-associated with the Magna Carta were conven- -

tional rights inhering in Englishmen que Englishmen, or
whether they were natural rights owed by virtue of 2 common
humanity, The rise of a tradition of antislavery constitutional

* thought in the Angla-American world was the result of a theo-

retical fusion of these claimg to natural and histerle rights, It
was the natural right of all men, in other words, to be free
from arbitrary exercises of power while the particular consti-

tutional structurze was, in fact, founded to secure and protect
thig naturat right. in the phraseo]ogy of Blackstone-~read per-
haps as much in America 4s in England—"the principal aim of
society [was] to protect individuals in the enjoyment of those

- absolute rights, whlch were lnvested in them by the immuta-
- ble laws of natute,” and such rights, “founded on nature and

reason,” were “coeval with [the Enghsh} form of | govern-
ment” (Blackstone 1899, 63},

In the late eighteenth cenmry, antlslavery activists in
England adopted this theoretical framework to begin a two-
pronged assanlt on colonlal slavety, claiming that it was both
contrary to natural law and repugnant to the English Consti-
tution. In an early abolitlondst tract Granville Sharp argued
in this vein that slavery was a “gross mﬁingement of the
commmon and natural rights of mankind” and was “plainly
contrary to the laws and constitution of this kingdorm” (Sharp
1769, 40—41), Sharp's invocation of the Enghsh Cohstitution
as a bulwark against sldvery rested prirmarily on the princi-

ples of the Magna Carta, and the practical viability of Sharp'’s
argument was soon tested when he helped to mount a legal
challenge to the detention, in England, of 2 Virginia-born
plantation slave named James Somerset. In'the pivotal case
of Somersetv. Stewazt (1772), the English judge William Mur-
ray, Lord Mansﬁeld then asserted from the bench that the
nature of slavery was “s0 odious ... [that] nothing conld be
suffered to support it but positive Tave As Somerset's treat-

ment could be approved neither by the Taws of nature nor by .
the laws of England, Mansfield declared, moreover, that “the

black must be discharged” (Somerset v. Stewart 1772, 19).
Although the Somerset judgment was limited in its scope

*and. application, the idea that slavery was contrary both to’
- natural law and English common law was influential in the

development of American antislavery constitntionalism, The

guarantee of due process of law in the Constitution’s Fifth

Amendifient was, as Joseph Story argued, “but an enlarge-
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ment of the language of Magna Charta ... So that this clause,
in effect, affirm [ed] the zight of trial accoxding to process and
praceedings of cormmon law” (Story 1873, 537). But what exactly
did it mean that no person should be deprived of his liberty
without due process of law? Were persons who were being

“claimed or held as slaves entitled to such legal procedures,
and mlght they, in fact, challenge the grounds of their deten-
tion in American courts?

_ Because of the federal charactet of the Ametican Consticu- .

tion (and the jurisdicrioﬁal limitations on the national courts
in Article 3), controversies regarding slavery were largely
decided under the laws of the individual states. Nonethetess,

for the few slavery-related cases that were taken up by the-

Supreme Court in the antebellum period, jurists were divided
regarding the extent or even existence of legal protections for
alleged staves. The proposition that slavery was contrary to
the law of nature was, as Chief Justice John Marshall con-
céded, “scarcely to be denied” (The: Auntelope 1825, 120). But

whether foreign or domestic slaves could present clatms to-

the federal judiciaty for legal redvess was a more difficult ques-

tion. For one thing, the constitutional document crafted in

. Philadelphia was replete with concessions to the delegates
from South-Carolina and Georgm, who insisted that there
would be no union if their “pecaliar institution” wexe left to
the whims of the national government. The most obvious con-
cessions to the slave interest included a representation scheme
that counted each slave-as three-fifths of a. person (Axticle 1§2},
& guarantee tiat the African slave-trade would not be feder-
ally proseribed for a perlad of twenty years (Article 189),and a
provision calling for thé interstate return of fugltive slaves
{Article 4§2).

Tn the case of The Antelope, Spanish and Portuguese gov- -

ernments had petittoned the Court for the retumn of slaves
that were illegally imported into the United States. Such a

request brought up difficult questions ofinternational lawand -

internationalrelations in addition te basic constitutional con-
siderations. In his argmment before the Court, however, U.S.
Attorney General Witliam Wirt made his case for the freedom
of the slaves, in part by asking the judges to consider that the
“Afvicans stand before the Coutt as if broughtup upon a habeas
corpus” (The Antelope 1825, 108}, The. protections of habeas
corpus, In other words, ought not to be limited to subjects of
the English Crown or citizens of the United Stateg, and the
very logic of habeas corpus review would demand that the
Court examiing the grounds and legltimacy of each individual

detention. Although the Court ultimately declined to enter- .

tain the Antelope Alricans' Individual claims to Jiberty (approv-
ing instead a [ottery system that returned a proportion of the
~ slaves to Spain and Portugal), controversy over the legal rights
of alleged slaves did not soon subside.

PRIGG, HABEAS CORPUS, AND FUGITIVES FROMLABOR
Indeed, one of the most contentious constitutional questions

_involved issues related to the Constitution’s, amb!guously'

worded Fugitive Slave Clavse, which stipulated that any “per-
son held to Service or Labourin one State” must be “delivered
up on Claim of the Party to whom sugh Sexvice or Labour may
be due.” But whether It was a state orfederal function to deliver
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up the fugitive, and whether state faws protecting black citi-
zens against kidnapping were unconstitutional preemptions
offederal law, were tot made explicit by the text. These became

particularly thorny issues for Joseph Story, who, despite his
own antistavery inclinations, provided far-reaching protec-
tions to slave catchers in his decision in Prigg v. Pennsylvania

(1842). In the mid-1B20s, the state of Pennsylvania had passed

a statute which “provided-that if any person shall, by force
and violence, take and carry away ... any negro or mulatto
from any part of the Commeonsealih,” then such personawvenld
e guilty of felony kidnapping (Prigg v. Pennsylvania 1842, 543).
After being indicted in Pennsylvania under the statute for forc-
ibly carrying a runayway slave and her children back to Mary-
land, the slave catcher Edward Prigg initiated a suit against
the state of Pennsylvania.

Story wrote a self-styled pragmatic opinion for the Court,
declaring that “no uniform tule of interpretation” could be
applied tothe Fugitive Slave Clause that did notattain the ends
for which It was writéen. And it was‘lnstoncally “well known,”
Story insisted, that the clause was written “to secure to the clt-
izens of the slaveholding States the complete right and title of
ownershipin theirslaves as property inevery Stateinthe Union
{nto which they might e¢seape from the State where they were
held in servitude,” "The judicial mterpretatmn, then, had to
teflect that historical reality, and the Constitution guaranteed

2 “positiveunqualificd right on the paztofthe ownerof theslave

which no state law or regulatmn can in any way qualify, regu-
late, control, or restrain.” As the natienal government was
“clothedwith the appropriate authority and functions to enforce

it,” moreover, federal law necessarily superseded any state law -

to the contrary {Prigg v. Pennsplvania 1842, 611).

JInan odd way, Story paid homage to the antislavery tradi-
tion, citing the principle posited in Somerset—that the “state
of slavery {s deemed to be a mere. municipal regulation” con-
teary to natural law--as the reason why the fugitive slave clause

was histarically necessary (Prigg v. Pennsylvania 1842, 611}, For

if the Constitution had rot contained this clause, every non-

- slaveholding State in the Union would have been at[iberty to
have declared free all runaway slaves coming within its limits,
and to have given them entire Imstunity and protection against
the claims of their masters—a course which would have created
the most bitter animositles and engendered perpetual steife
between the different States (612},

By this reasoning, a practice contrary to natural law was sanc-

existence. The act by the Pennsylvania legislature, Story argued,
was thus “unconstitutional and void," because it purported

. tioned and protected in order to secure the Constitution’s very . |

“to punish.as a pubhc offense against the State the very actof

seizing and removing a slave by his master which the Consti-
tution of the United States was designed to Jusnfy and uphold"

_ (626-27),

There were, however, other avenues open to Story in hlS
construction of the constitutional principles, John McLean,
forInstance, dissented from Story’s opinion, arguing that there
was "no conflict between the law of the state and the law of
Congress” writlen to enforce the Fugitive Slave Clause (Prigg
¥, Penmnsyivaniq 1842, 66g). The alleged ranaway slave, McLean
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noted, was found “in a State where every man, black or white,

is presurmed to be free, and this State, to preseve the peace of -

its cltlzens, and its soil and jurisdiction from acts of violence,
has prohibited the forcible abduction of persons of color” (671).
On its {ace, the state statute did “not inchide slaves, as every
man within the State is presumed to be free, and there is ro
provision in the act which embraces slaves” (671). If, after an
alleged stave had been brought before a federal judicial officer
_and determined to owe service or labor 1o a citizen of another
state under the laws of another state, then the federal remedy
would stand. But, McLean Insisted, such a remedy was not
inconsistent with state protections against arbitrary foxce,

. The constitutional question, for McLean, hinged on the
protections of habeas corpus, Although the Constitution pro-
tected the claim of a persen to whom labor or services were
due, McLean insisted that the legality of such a claim had to
be proved. The logic that would allow the seizure'of any alleged
slave, without legal redress; would provide a pretext for every
man to “carry off any one whom he may choose to single out
as his fugitive from labor"—a “most unheard of violation of

_ the tyue spirit and meaning of the whole of [the Constitu-
tlon).” Under this “most monstrouis assurption of power,”
McLean then asked, where would be "our hoasted freedom?”
The Ohio jurist insisted, moreover, that the chief evidence for
his interpretation of the "ttue spivit and meaning” of the Con-
stitution as one-that was meant to limit and prevent the exer-
cise of arbitrary force was in the manner in which the framers
“carefully guarded the writ'of habeas corpus” in Article 1and
then reiterated, in the Constiiution’s early amendments, that
one ought not be “deprived of liberty, without due process of
law” Additionally, McLean carefully untangled the general
principles behind habeas corpus review from the racial over-

- tones present in this case. Residents in Philadelphia—black as
well as white—were presumed to be free, Suppose, then, that a

. state prisoner—“not a negro”-—wanted for fabor or service was,
I\idmpped in circumstances simllar to those at Issue in this
case. “Under [the Court ’s] construction,” MecLean asserte,

“you cannot try the question; and a free citizen goes promptly

. and without redress inte slwery“’(?rxgg v. Pennsylvania 1847,
1§7678). -

In light of MeLean’s dissent, which tried, ata mmimum, to
ameliorate the severity of the constitutional remedy provided
to masters for the reclamation of fugitive slaves, Story’s opin-
ion for the majority was notable for its unbending affirmation

of the absolute right of a master to seize and recapture his’
slave and its assertion that state laws against kidnapping blacks -

and carrying them across state lines were therefore unconsti~
tutional. The severity of Story’s opinion is also puzaling, given
his previous assextion that the “existence of slavery, under any
shape,” was “so repugnailr to the natural rights of man and
. the dictates of justice, that it seem [ed] difficult to find for it
any adequate justification” (Story 1835, 358). Nor is there rea-
son to suppose that Story's estimate of the evils of slavery had
chauged by the time Prigg was decided. On the contrary, accord-
ing to Story’s son, the eminent jurist considered his opinion
in Prigg to be a great “triuriiph of freedom.” But a triumph of
freedom in what sense? The younger Story suggested that his
father's opinion promoted the cause of liberty principally in
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two ways: (1) by resting power over fugitive slaves echusively
in the hands of the “whole people” (i.e., the federal govern-
ment) rather than a section of the peuple {i.c., state govern-
ments), it allowed Congyress to “remodel the law and establish -
... alegislation in favor of freedom” (Story 1853, 392); and (2)
by limiting the national constitutional protections {as opposed
to municipal or tocal protections) for slavery ohly to masters
of runaway slaves, it implicd that “the authority of a master
does not extend to those whom he voluntarily takes with himu
into a free State where slavery is prohibited” (398-400).

DRED SCOTT,DUE PROCESS, ANDTHE LEGACY OF THE
MAGNA C:’\R'[‘A

* Ifthe younger Srorys explanation of his fathier's reasoning is

sufficient, then the federal Fupitive Slave Law of 1850 and the
Dred Scott decision of 1857 surely cast doubt on the extent to
which Story's decision in Prigg was actually 2 boon to liberty.
Granting exclustve claim to the federal legislature to-imple-
ment the relevant censtitutional provision certalnly did not
engender national legislation in “favor of freedom,” and, as
Lincoln maintained, the logic of Roger Taney's subsequent
opinion in Dred Scott seemed to protect the rights of a master
who took his slave voluntarily into free jurisdictions (Lincoln
1953, 24), Indeed, Chief Justice Taney’s Dred Scottopinion pro-
vided the Court’s most notorious statement on the constitu-
tional status of slavery in the nineteenth century, and the case
seerned to foreclose any constitutlonal protection or.judicial
remedy for African slaves and their descendants.

After traveling with his master to'the free state of Illinofs
and the [ree territories north of Missouri, the stave Dred Scott
sued for his own freedom, alleging that his residence in free
jurisdictions effectively manumitted him from his former state
of servitude. While examining the preliminary question of
whether Scott was eligible to file suit in federal court, Taney
asserted, in words that have become familiar, that at the time

- of the American Founding, memberzs of that “unfortunate race”

had for mere than a century before been regarded as beings of
an inferior order, and altogether unfit to asseciate with the white
- race, ¢ither in sociat or political relations;-and so far infertor,
that they had no righes which the white man was bound to
respect; and that the negro might justly and lawfully be
_reduced to slaver): for his benefit, (Dred Scott v. Sanford 1857, '

407

This history of racial animosity and racial prejudice {though
certainly lacking nuance) was evidence for Taney that the
“negro race” was not “regarded as a portion of the people or
citizens of the Government then formed” by the Constitution
(0.

“The practical resuIt of Taney’s historical excursion was the :
assertion that Scott could not be a citizen “within the-mean-.
ing of the Constitition of the United States, and, conse-
quently, was not entitled to sue in its courts” (Dred Scott v.*
Sanford 1857, 406), Beyond the initlal question of cItivenshtp,

- howeves, Taney went on to argue furthér that the “right of
_ property in a slave” was “distinctly and expressly.affirmed in

the Cénstitution.” When considering the Fifth Ainendment’s

.procedural protections for life, liberty, and property, Taney
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- then asserted that an “act of Gongreéss” depriving a man of
stave property in the federal territories “could hardly be dig-
nified with the name of due process of law” {450-51), There
was, int other words, a substantive element to the due process
clause, which explicitly insulated slave property from the reach
of federal territorlal legislation, ‘ o
In their challenge to Yaney's opinion, dissenters John
- McLean and Benjamin Curtis essentially contested the mean-
ing and legacy of the constitutional heritage embodied in the
Fifth Amendment, First, McLean disputed Taney's conten-
‘tion that slavery was distinctly and expressly affirmed in the
Constitution, suggesting that *Madison, that great and good
man ... was solicltous to guaed the language of that instru-
- ment $0 as not to convey the idea that there could be property
{n man” (Dred Scott v. Sanford 1857, 537). Citing Lord Chief
Justice Mansfield's decision in Somerset v, Stewart, McLean
 then asseried that “property in a human being does not arise
from nature or from the common law” but rather, &s Story
himself acknowledged in Prigg, was “a mere municipal regu-
lation, founded upon and limited to the range of territorial ,
laws” (549). Slavery was, as such, legal only under the laws of
individual seates and not by an explicit constitational guaran- -
tée, Curtis, as well, brought the issue full circle by tying it back
to the origin of the Fifth Amendment’s Due Process Clause:

-1t must be refembered that this restriction on the legistative
power [in the Fifth Amendment] is not peeullar to the Constita-
tion of the United States; it was borrowed from Magna Chatta,
was brought to Amerlca by our ancestors, as part of theic inher-
ited liberties, and has existed in 21l the states, usually i the s;éry
words of that great charter, (626-27)

Yet prohibitiohs on slave property had been the subject of
legislation in various states and, significantly, by the national
government in the Northwest Ordinance of 1787, Cutting to
the heart of the matter, McLean additionatly insisted that the:
slave was, by his very nature, more than “mere chattel.” Rather,
he bore “the impress of his Maker, and [was] amenable to the
faws of God and man, and he [was] destined to an endless
existence” {550). According to McLean, there was a certain
dignity about human nature that precluded a man from being
a morally legitimate species of chattel, This was not an insig-
nificant suggestion, and questions régarding what was owéd
to man siniply by virtue of his humanity became the subject
- of national deliberation in the wake of the Court’s decision.
After the constitutional breakdown that came on the heels
of Dred Scottv, Sanford, the process of reinterpreting the mean-
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ing of the Great Writ continued throughout the Civil War
(beginning with Lincolw's decision to suspend its protections

- during wartime) and on to the Reconsfruction Amendments,
 which altered the design of the federal Constitution by abol-

ishing slavery and proscribing state (in addition to federal)
deprivations of - “ife, liberty; and property” outside of legit
protections and procedures afforded equally to all, Theve was
in these discussions, moreover, a “chain of descent from Magaa
Carta'through the medieval Parliaments to the nineteenth:
century American anti-slavery movement and the origing of
the due process and equal protection clauses-of the Four-
teenth Amendment” (Wiecek 1977, 26). Tn our.own day as well,
the task of reinterpreting the meatiing and legacy of the Magna
Carta continues as we balance the demands of national secu-
rity with the ctaims of individual liberty, combat modern slav-
ery and international sex trafficking within the confines of 2
fragile international order, and reexamine the extension and ~
growth of thie principles of freedom implicit in our constitu-
tional tradition. s '
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the Suprenie Court's recent décisions regard-
ing detalnees' rights. Asked to evaluate strong
claims of executive power, the Court has had

s - oceaslon to consider the orlgin and scope “of
habeas corpus, which many scholars see as a product of the
Magna Carta. The majority opinion in Boumediene v. Bush
{2008) traced the history of the writ of habeas corpus back to
the Magna Carta and relied on that lineage to rule that Guan-
tanamo detainces were entitled to petition for habeas corpus,
even though Congress had explicicly deniéd them that right

“in the 2006 Military Commissions Act (MCA) and the 2005
Detainee Treatment Act (DTA). )

By holding that habeas corpus trumps statutory Iaw, the
Court affirmed the central place-of the writ in our modern,
conception of individual liberty, At the same time, the Court
itself (by allowing lower courts to hear and decide detainees’

habeas petitions) has assumed a key xole in protecting indi- -

vidual liberty when the political branches have been unwill-
ing to do s0. Thus, the Court's role in making the writ available
works as a crucial counterforce against state power at a time
when “national security” is-used to justify secret detention,
deténtion without criminal charges, and torture.

THE PRESIDENT AMD THE SUPREME COURT 1IN THE

| UWYAR ONTERROR": A BRIER HISTORY .
In the aftermath of the terrorise attacks of September 11,2001,
a'struggle ensued between the Bush administration and the
Supreme Court over the legal limits of state force applied in

the administration’s “war on terror.” Each time the Court inval-

 idated o restrained executive policies and practices, the admig-
" istration sought ways to continue them. This history is worth -
 reviewing briefly. Following September 11, the administra-

tion began detaining people suspected of being linked to ter-
rorist organizations, Detention took place both within the
United States and abroad, even though there were often no
criminal chatges pending or intended against the detainees.
The first major test of this practice arose in the case of Hamd!
v, Rumsfeld (2004), which reached the Supreme Cowrt when'
Hamdi, a U.S. citizen, challenged his detention at Guantan-.
amo Bay, The administration argued that they were autho-
tized to detain Hamdi without charges for the duration of the
war on terror, and that the Authorization for Use of Military

Force, which Congress passed in September of 2001, far-’

nished the legal authority for detention. The Court upheld
Hamdi's detention, finding that the detention of petsons seized
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on the battlefield is incident to the waging of war, However,
Justice O'Connor wamed that “the state of war is not a blank
check for the executlve” (Hamdi v. Rumsfeld 2004, 535), and
the Court required certain procedural protections to be afforded
to detainees In Hamdis position, including access to counsel
and a status hearing to ensure their initial proper classifica-
tlon. Shortly thereafter, the Court decided that procedural pro-
tections specified by statute were applicable to detainees,
including noncitizens, in Rasul v, Bush. :

Yollowing the decisions in Hamdi and Rasul, the adminis- *

tration sought to foreclose judicial review of detainee cases,
and, to that end, they successfully lobbied Congress to pass
the DTA, This act purported to strip the federal courts of juris.
diction to hear habeas corpus petitions brought by detainees.
Of course, habeas relief was the only means available to many
of the detainees for challenging their confinement—they could
not use direct appeals because they had not been convicted ot

Fhus, the jurisdiction-stripping provisions of the DTA would
close off detalnees’ access to the courts entirely. '
Tn 2006, the DTA was challenged by a petitioner who actu-
ally had been charged with a series of offenses when his case
“of Hamdan v. Riimsfeld reached the Supreme Court, Hardan
had been slated to be teled by a military tribunal, and he
argued that the tribunal in his case, which was constlituted
according to President Bush's military order of November 13,
2001, was unlawful, In Hamdan, the Suprente Court first found
that the DTA did not preclude Hamdaw’s challenge, because
that challenge had been lodged prior to the passage of the
DTA. Turning to the merits of the case, the Court invalidated
the military tribunals constituted by the president’s zoo1 order,
finding them in violation of the Uniform Code of Military
. Justice, the Law of War, and the Geneva Conventions {Ham-
dan v. Rumsfeld 2006, 557, 622-34). In other words, the Court
interpreted previously existing positive law to provide greater
pracedural rights for detainees than the exccutive was allow-
- ing them. However, President Bush sought to citcuinvent the
Hamdan ruling by approaching Congress once again for new
authorization to use militaty. tribunals of the kind he had
created in 2001, Late in 2006, before the Congress shifted.to
* Democratic control, he obtained that approval. The MCA rea-
thorized the tribunals that the Court had invalidated earlier
in the year. : :
" In 2008, another Guantanamo detainee challenged the
administration’s claim that he was not entitled to habeas cor-
pus, Bush administration lawyers argued in Boumediene . Bush
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that the petitioner was not entitled to habeas corpus for two
reasons: because Guantanama Bay was part of the sovereign
nation of Cuba and therefore beyond the reach of the US.
Constitution, and because the 2006 MCA foreclosed court
review of detaince status. The Court rejected both of the
administration’s claims, noting that the Guantanamo factlity
was, in fact, under the control of the United States, and that
habeas corpus could not be foreclosed without a specific and
appropriate formal suspension of the writby Congress in accor-
dance with its Atticle I suspension potver.

. In Bowmediene, the Court emphasized the importance of
the wilt of habeas corpus as a check on executive power, Writ-
ing for the Court, Justice Kennedy explained the Court’s role
in protecting petitioners against stateforce, “The test for deter-
mining the scope of this provision,” he wrote, “must not be
subject to manipulation by those whose power it is designed
to restrain” (Bowmediene v. Bush 2008, 2259). Boumediene
proved to be the Court's last major ruling on detainee status
and habeas corpus under President Bush. - - :

Incoming president Barack Obama indicated almost imme-
diately upon taking office that he would reverse Bush's policy
on detention and either try or release the detainees. On Janu-
hry 22, 2009, Obama issued an executive order stating that the
detention facility at Guantanamo Bay would be closed within

" one year, and that the Attorney General would coordinate a
review of all Guantanamo detainees. The order also acknowl-
edged that all detainees have the right to file a habeas corpus
petition. This last provision was signiﬁcant,becmase it showed
that the new administration would not seek to contest or limit
the Boumediene rling, ' -

TABEAS GORPUS AND THE MAGNA CARTA _
The Supreme Court made the link between habeas corpus
- and Magna Carta explicit in its Boumediene opinjon. Tracing
the history of the writ back to the 1215 agreement between.
King John and his barons, the Court explained that the right
to'inquire into the basis of one’s confinement is basic and
fundamental to. the rule of law. The Magna Céarta “decreed
that no man would be imprisoned conirary to the law of the
land” (Bpumediene v. Bush 2008, 2244). This general guaran-
tee did not immediately function to guatantee individual lib-
erty, however. First, it did not come with an enforcement
mechanism, 50 executing the decree was problematic, More-
over, hiabeas corpus was at fivst typically used by the king to
ask why one of his subjects was being detained; this is strik-
ingly different from contemporary use, subject as it is to the
inclinations of the monarch and augiienting rather than con-
straining his power (Boumedienie v. Bush 2008, 2245). Gradu-
ally, however, habeas corpus was used to require the king
himself to explain why he had detained a person. In Bounie-
diene, the Sipreme Court read the history of Bnglish law to
say that “gradually the writ of habeas corpus became the
means by which the promise of Magna Carta was fulfilled”
(2244). . C
The Court went on to polnt out that the framers of the U8,
Constitution did, in fact, include an express guarautee' of
habeas corpus in the Article Tenumeration of legislative posw-
exs, As Justice Kennedy explained, '
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The Framers viewed freedom from unlawhul restraint as 2 funda- -
mental precept of liberty, and theyunderstood the writofhabeas
corpus as a vital instrument to secuze that freedom. Bxpesience
taught, however, that the common-law writ all too often had
been insufficient to guard against the abuse of monarchial povicr,
That history counseled the necessity for specific language in
the Constitution to secure tha wrlt and ensure its place in ourlogal”
system. (Boumedine v. Bush 2008, 2244)

Article T, Section g, clause 2 of the U.S. Constltution states
that " The Privilege of the Wit of Habeas Corpus shall not be
suspended, unless whenin Cases of Rebellion or Invasion the
public Safety may require it.” In the DTA and MCA, Congress
had not actually suspended the writ, but rather foreclosed its

- availabiiity fo a specific group of detainees. This was not a

formal suspension, Moreover, the Court did not find the réview
procéedings that were intended to substitute for habeas reltef
to be anadequate substitute, and, consequently, the Guantan-
amo dlelainees were found to be protected by the Suspension
Clause, In practical terms, the ruling meant that detainees.

. were entitled to petition the federal courts for habeas.corpus

relief, which could lead to their release from confinement.

HABEAS CORPUS AS AMETA-PRINCIPLE

From 2004 to 2008, the Supreme Court invalidated, first, a
militaty order of the president, then an {nterprétation of stat-
utory language advanced by the exccutive, and finally an act |
of Congress itself. The xulings imposed a check on the execu-
tive and specifically vindicated habeas corpus as a limitation
on the executive power to detain individuals during warttime.
What should we make of this course of events? Of course, the
Bush administration was sharply celtical of the decisions that
repudiated its antitersor policiés and, niore broadly, repudi-
ated its executive authority. But this conflict between the Court
and the otlier branches also raises a familiar yet fundamental
question of democratic theory: does Supreme Court policy-
making threaten the democratic process? By jnvalidating an -

- act of Congress that was approved by a niajority of lawmakers

and signed into law by the president, the Coust essentlally
substituted a minority view for the democraticdlly enacted
majority view, Tnso doing, were the unelected and unaccount-
able members of the Court endangering democeatic values?
Robert Dahl posed this problem a half-century ago, stating
that “no amount of tampering with denacratic theoty can
conceal the fact that a system in which the pélicy preferences
of minorities prevail over majorities is at adds with the tradi-
tional criteria for distinguishing a democracy from other polit-

-+ {cal systems” (1957, 283).

. Dahl answered his own question by noting that an average
of two justices are replaced during each presidential term, so
that a one-term president (and certainly a two-term presi-
dent) could expect to shape the Court over time to it his pref-
erences and; by extension, the preferences of the clectorate”
{1957,284). Moreover, Dahl analyzedthe 86 dgg:‘isfons inwhich

the Court actually had jnvalidated acts of Congtess, and he’

conchided that despite that record, the Supreme Court did
not act as.a hindrance to the lawmaking majorlty. “Tt is an.
interesting and highly significant fact” Dahl concluded, “th
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Congress and the president do generally succeed in overcom-

" {ng a hostile Caurt on major policy issues” (288). Thus, for’

pahl, the potential threat to democratic ¥alues had not actu-
ally materialized in the United States. In the “war on-terror”

decisions p_revmusly cited, however, it does appeay that.the
Court effectively blocked the political branches on the “major
pohcy issue” of detainee treatment. Tn short, Dahls question
remains and requires an answer today that addresses the devel-

‘opments of the past.decade. Significantly, the complaints of

executive overreach following September 11 were HUMErous,

and those complaints have brought a greater urgency to ques-
tions concerning the tension between tights and democracy

and the role of the Supreme Courtin overlurnmg democrati- -

cally enacted law.

More recently, constitutional theorlsts have explored this
problem from the perspective of legitimacy. In other words,
when the Court does act to overturn provisions of positive law,
" how (if at all) ¢an the action be considered legitimate? Upon

what principle do such decisfons rest? Ins his study of the jutls-

prudence of Justice William Brennan, Frank Michelman finds
_atension inJustice Brennan's thought between a commitment

to democracy and a commitment to Individual nghts When'

determining whether to uphold a patticular provision of law,
Michelman suggests, Brennan and other justices must resort
to a “law of lawmaking,” or “constitutionalism,” which Mich-
"elman defines as “a supervening law that stands beyond the
reach of the politics it is meant to contain” {1998, 400). When
judicial review leads the Court to overturn an act of Congress
or the executive, it is the “law of lawmaking” that serves as a
standard to guide judicial decision making and to evaluate the
Court’s decisional record in retrospect. Michelman perceives
the following ditemma. A purely procedural jurisprudential
standard would require a demoératic determination at every
decision-making level: in both the enactment of laws thém-
selves and the interpretation of those laws In the context of
disputes over their meaning, A procedure-independent jurls-
prudential standard, on the other hand (constitutionalism, or
a “law of lanaking’), would allow for detexmination of con-
stitutional meaning, but might also'shortchange the ideal of
- self-government in the sense that justices “undertake moral

readings of constitutional texts in order to resolve for the -

. country baslc and contested issues of political morality” rather
than allowing resolution of those issues through popuiar self-
poverninent alone {415).

If one starts from the assumption that legal rulés must be

"democraiically agreed-upon and enacted, then the ability of
an independent institution like the Supreme Couwrt to rule
upon their validity via judicial review appears suspect in terms

- of democratic theory. But if rules are permitted that are not
democratically agrced upon and enacted, then the question
of their legitimacy arises. According to Michelman, Justice
Brennan confronted the rights and dentocracy tension dur-
ing his time on the Supreme Court, and although the coun-
try was “gloriously well-served by Brennan's carcer,” the
tonception of democracy evident in his work did not succeed

-n resolving the-tension {1998, 399), Brennan saw the Coutt
“as invested with authority and responsibility to interpret

for the country a procedure-independent standard of right-
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ness, justice, and demecracy for its political regime” (426).
Procedure-independent standards of interpretation might
come from legal tradition, institutional practices that have
crystallized over tine, or some other source, but in any case,
this understaudmg of what the Court does, in Michelman's
view, cannot be considered the equivalent of self-government
{426), When the Court acts on behalf of the minority view, as
it did.in vindicating habeas corpus for post—September 11

detainees, the need remains to explain how md why such,

decistons are legitimate.
In “Constitutional Democracy: AParadomcaIUmon ofCon-

- tradictory Terms?"(2001), Habermas addresses the same  prob-

Jem. He rearticulates the rights and democracy tension as the
tension between private and publicautonoriy, Self -government
reflects public autonomy: the freedom to participate in a law-
making enterprisé that produces the laws to which one {s sub-

ject. Human rights, by contrast, inplicate private autonomy: )
the recognition of a private space where Individuals are freefrom

government vielence, control, or jnterference, The apparent
“paradox” indicated in the article’s title consists in' the limits
imposed on popular sovereignty (orpublic autonomy) by guar- -

~anteesof individual rights (private autononty) Habermas wants
_to point out that, in fact, the yelationship between public and

private autonomy is not paradoxical; but rather complemen-

tary, Legitimization becomes possible rhrough two aspects of
_ thelawmaking process: (1) “public and privateautonomyrequire .

eachother” (767), and (2) the generation oflegal normsunfolds
in historical time.

. The complementary retationship betWeen pubhc and pri-
vate autohomy is evident when one views thie process of self-
govermment as proceeding in two stages. First, participants
bind themselves to law as thie mediun by which political asso-
ciation will be determined (Habermas 2001, 776). At this ini- _
tial stage, they also understand that certain rights (eig, equal
treatment, freedom of action) are necessary before they can
act in concert to carry out self-government, This-first stage is
somewhat abstract, but It must take place before actual law-
making, As Habermas says, “Only when the privite auton-
omy of Individuals is secure are citizens in a position to make

ccorrect use of their political autonomy” (780). In the second

stage, the concrete content of laws emerges as citizens respond

" to their environment and the needs and problems it gener-

ates, gulded by their tommitment to the binding force of law
as articulated in the first stage.
This insight about the nutually enabling conditions of pub-

lic and private autonomy is stated a bit differently by Ben-

habib (1989, 152) in her explanation of whatshs calls (crediting
Habermas) “discursive legltimacy.” Legitimacy entails justifi-

“cation in the sense that participants in lawmaking exchange

reagons for their views and seek to persuade each other to
accept these viéws as valid, The giving of reasons envisioned
in discursive legitimacy forecloses certain views: that could
never be sustained (e.g., views opposed to egalitarianism), An -
anti-egalitarian, or antirights, position cannot be sustained,
because the would-be bearers of rights would nat assent to
laws that treat them as inferjor. Thus, the only way to instan-
tate laws that reject egatitarianism would be to exclude from .

- the deliberative process those people wio would be-on the
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“losing end" of such laws. This exclusion, of course, would
violate the procedural requirement of full pariielpation. Thus,
"Benhabib's reading of discursive legltimacy sheds additional
light on how the idea of individual rights is bound up with
popular sovereignty.*
With regard to the second aspect of legtlmazatlon ina
. tonstitutional democracy—that is, the historical dimension—
Habermas polnts out that legal norms are subject to contes-
tation and correction over time, They are not fixed once and
for all by the act of founding or constituting the politicat
- community, but are, rather, open to pragmatic reexamina-
tion over time. At certain key moments in constitutional his-
tory, such as the New Deal perfod, one sees that

groups hitherto discriminated against gain theit own voice and
.. hitherto underprivileged classes ave put into a position to
take their fate Into their own hands. Once the Interpretive bat-
tles have subsided, all parties recognize that the reforms are
achleveruents, althiough they were at first sharply contested.
(Habermas 2001, 774) '

The recent interpretive work by the Supreme Court with
regard to detainees’ rights stands as another example of
“reforms [that] are achievements, althougly they were at first
sharply contested.” Following the four Court decisions cited
here, the Bush-administration left office, and, immediately
upon taking office, the new administration issued several exe¢-
utive orders reversing course on detention of terror suspects
aind interrogation practices.® In rendering its detainee deci-
sions, the Court relied to a significant extent 'on its indepen-
dent reviewing capacity, and the newly-elected chtéf executive
sided with the Court, not with the preceding administration,

This policy change evidences what Habermas refers to as the

ongoing development of legal norms over time,

Habeas corpus is a right contained in the 1.8, Constltu-
tion, but the Boumediene case interpreted its significance more
broadly. It is also a principle of liberty that comes to us {rom
its historical Bnglish origins in the Magna Carta, The Court

", could have interpreted the MCA 2% a suspension of the writ .

and theteby avoided conflict with the political branches. Arti-
cle L alfows for suspension, and such an interptetation would

have preserved the majorlty preference expressed in the legls-
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lation. In choosing the opposite course—invalidating an act of
Congress and reinstating individual rights that had been
denied by the legislative majority—the Courtused a procedure-
independent standard of judgment. Its decision rested not on
deference to the witl of Congress, but rather on a reading of -
Anglo-American legal history that gave decisive welght to the -
fmportance of individual liberty, Habeas corpus was central
to the story the Court told about the centuries-old struggle for
individual 1ights against the executive branch. “Brennan and
democracy—how to have both?” Michelman asks (1998, 399}
“Brennan” here, of couse, signifies not only the late justice
filmself, but also the notion of & sitbstantive constitutional
vision employed in the service of Justice. The detainee cases, -
Boumedienein particular, provide a salutary example of a deci-
ston produced by such a view, The recent theorizations about .
the tensions between democracy and constitutionatism that I
have reconstiucted here make claims oflegitimacy for the pro-
detainees’ rights decisions more persuasive, o

NOTES

5. Luake this to'be a polnt about the relatlonship between Rl paiticipation
{democratic norm) and egalitarlanism (tights noten).

2. Executlve Ocder 1igoe, 74 R, 4893 (January 27, 2009); Brecutive Deder
- 13492, 74 FR. 4897 (January 23, 2009),
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